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IN THE CIRCUIT COURT OF PULASKI COUNTY 

______ DIVISION 

 

 

ARKANSAS RESIDENTIAL ASSISTED LIVING ASSOCIATION,  

BY AND THROUGH ITS MEMBERS, 
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RETIREMENT CENTER OF ARKANSAS, FORREST HILLS 

RESIDENTIAL CARE FACILITY, FORREST MANOR, INC., 
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MAGNOLIA RETIREMENT CENTER, OMEGA CARE, INC.,  

SPLIT RAIL RESIDENTIAL CARE FACILITY, WILSON’S 

RESIDENTIAL CARE, BAXTER RETIREMENT VILLAGE,  

WEST MEMPHIS RESIDENTIAL CARE, INC., AND  

JOHN DOE MEDICAID BENEFICIARIES 1-10     PLAINTIFFS 

            

 

v.    CASE NO. CV_____________ 

 

 

ARKANSAS DEPARTMENT OF HUMAN SERVICES,  

CINDY GILLESPIE, IN HER OFFICIAL CAPACITY  

AS DIRECTOR OF THE ARKANSAS DEPARTMENT  

OF HUMAN SERVICES;  

AND PAULA STONE, IN HER OFFICIAL CAPACITY  

AS DEPUTY DIRECTOR, INNOVATION AND  

DELIVERY SYSTEM REFORM, 

ARKANSAS DEPARTMENT OF HUMAN SERVICES             DEFENDANTS 
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PARTIES 

1. Plaintiff Arkansas Residential Assisted Living Association (“Association”) is an 

Arkansas non-profit organization that was founded in 1983 to provide advocacy, communication, 

education, and other resources to the Residential Care and Assisted Living industry and residents.  

Each facility is licensed through the Department of Human Services Office of Long Term Care 

and offers, among other things, assistance with medication, an Administrator licensed by the state 

of Arkansas, balanced meals and snacks, scheduled activities and events, Perspectives Behavioral 

Health Management, beauty services, private and semiprivate rooms, laundry and housekeeping, 

certified Nursing Assistants, scheduled transportation to medical appointments, and trained 

professional staff on duty twenty-four (24) hours per day. The Association represents several  

Arkansas Residential and Assisted Living Facilities, including the following representative 

members who have joined together to bring this action: 

a. Clarksville Retirement Center is a Residential Care Facility located in Clarksville, 

Arkansas, with seventy (70) beds.   

b. Sebastian County Retirement Center Phase I (“Phase I”) is a Residential Care 

Facility in Barling, Arkansas, with 104 beds.   

c. Sebastian County Retirement Center Phase II (“Phase II”) is a Residential Care 

Facility in Barling Arkansas, with 104 beds.   

d. Greenwood Retirement Center is a Residential Care Facility located in Greenwood, 

Arkansas with sixty-four (64) beds.  

e. Mulberry Lodge is a Residential Care Facility located in Mulberry, Arkansas, with 

sixty (60) beds.   

f. Short Mountain Lodge is a Residential Care Facility located in Paris, Arkansas, 

with eighty (80) beds.   
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g. Retirement Centers of Arkansas is a Residential Care Facility located in Sherwood, 

Arkansas, with sixty-five (65) beds. 

h. Forrest Hills is a Residential Care Facility located in Forrest City, Arkansas, with 

forty-five (45) beds. 

i. Forrest Manor, Inc. is a Residential Care Facility located in Dewitt, Arkansas, with 

twenty (20) beds. 

j. Magnolia Retirement Center is a Residential Care Facility located in Little Rock, 

Arkansas, with one hundred eighty-three (183) beds. 

k. Omega Care, Inc. is a Residential Care Facility located in Helena, Arkansas, with 

forty-eight (48) beds. 

l. Split Rail, Inc. is a Residential Care Facility located in Prescott, Arkansas, with one 

hundred and two (102) beds. 

m. Wilson’s Residential Care is a Residential Care Facility located in Marianna, 

Arkansas, with twelve (12) beds. 

n. Baxter Retirement Village is a Residential Care Facility located in Mountain Home, 

Arkansas, with seventy (70) beds. 

o. West Memphis Residential Care, Inc. is a Residential Care Facility located in West 

Memphis, Arkansas, with sixty (60) beds. 

2. Plaintiffs John Doe Medicaid Beneficiaries 1-10 are Medicaid recipients and 

individuals who have been, or should be, assigned to one of the PASSES, as described in more 

detail below. They have also been, and will continue to be, affected by the systemic failures 

described in this Complaint, and have no adequate remedy at law or equity to ensure continued 
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access to vital Medicaid services based upon the actions and inactions of Defendants outlined 

elsewhere. 

3. Defendant Arkansas Department of Human Services (“DHS”) is Arkansas’ largest 

state agency and serves more than 1.2 million Arkansans every year.  The purpose of DHS is to 

ensure the citizens of Arkansas are healthy, safe, and enjoying a high quality life.   To manage the 

services and programs it provides, DHS has nine divisions and seven (7) support offices 

headquartered in Little Rock, Arkansas, in addition to the eighty-five (85) county offices.  

4. Defendant Cindy Gillespie (“Gillespie”) is the Director of the Arkansas Department 

of Human Services and is sued in her official capacity.  Defendant Gillespie has the responsibility 

for implementation and oversight of the Provider-Led Arkansas Shared Savings Entity, a managed 

care system created by Act 775 of 2017 (codified at Ark. Code Ann. § 20-77-2701). 

5. Defendant Paula Stone (“Stone”) is DHS Deputy Director, Innovation and Delivery 

System Reform and is sued in her official capacity.  Stone has the responsibility for implementation 

and oversight of the PASSE system. 

JURISIDICTION AND VENUE 

6. This is an action for a temporary restraining order, declaratory and injunctive relief 

related to the imminent implementation of significant changes to the Arkansas Medicaid Program, 

as administered by DHS. Plaintiffs are not seeking monetary damages. 

7. This Court has jurisdiction over the parties and subject matter of this case pursuant 

to Amendment 80, Sec. 6 of the Arkansas Constitution, Ark. Code Ann. § 16-13-201; and Arkansas 

Supreme Court Administrative Order 14.  

8. Venue is proper in this Court under Ark. Code Ann. § 16-60-104(3)(A). 
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INTRODUCTION 

5. This case challenges the efforts for Defendants to act unilaterally to 

comprehensively and haphazardly transform Medicaid, the cornerstone of the social safety net, 

and threatening irreparable harm to the health and welfare of the poorest and most vulnerable in 

the State.  

6. The Medicaid program provides health insurance coverage to more than 75 million 

low-income people in the United States.  Medicaid enables states to provide a range of federally 

specified preventative, acute, and long-term health care services to individuals who income and 

resources are insufficient to meet the costs of necessary medical services.  The core populations 

covered by Medicaid include children; pregnant women; the aged, blind or disabled; and adults 

with household incomes of less than 133% of the federal poverty level (currently $12,140 for an 

individual).  Just under one million Arkansas residents rely upon Medicaid coverage. 

5. Here, when Arkansas chose to participate in the federal Medicaid program, 

Arkansas agreed to follow all of the federal Medicaid requirements, including those regarding the 

scope of coverage and eligibility for the program.  The State of Arkansas may not impose 

additional eligibility requirements other than those set forth in the Medicaid Act, and Arkansas 

cannot pick and choose among individuals within a covered population group. 

6. The Provider-led Arkansas Shared Savings Entity (“PASSE”) system is a model of 

organized care created by Act 775 of 2017. The PASSE system is a fully funded Medicaid program 

that is set for full implementation (referred to as “Phase II”) on March 1, 2019.  However, as this 

Complaint demonstrates, DHS has entirely failed to ensure the PASSE system is ready for full 

implementation, in spite of delaying implementation from January 1, 2019 to March 1, 2019, 

ostensibly to ensure PASSE system stability.  
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7. Arkansas mental healthcare providers, including Plaintiff’s members, and PASSE 

executives have voiced serious concerns about the issues with the PASSE system, the anticipated 

harm to Medicaid beneficiaries, and the need to postpone full implementation of the PASSE 

system until such time as the system is fully prepared and functional. These concerns have been 

so serious, that, upon information and belief, at least one PASSE opted to exit the system, rather 

than continue to participate in the flawed implementation.  

8. Gillespie and DHS have refused to heed the warnings of various stakeholders, in 

spite of direct knowledge of the significant issues that have arisen around the Phase II 

implementation, which will have a direct and immediate effect on providers’ and Medicaid 

beneficiaries’ ability to provide and receives services.  

9. Defendants’ refusal to halt or delay implantation of the PASSE system, knowing 

the harm such implementation will have on Arkansas citizens, is an action beyond the agency’s 

constitutional duties, ultra vires, arbitrary, capricious, and in bad faith.  

10. Plaintiffs thus seek expedited interim relief by issuance of a temporary injunction 

enjoining Defendants from implementing Phase II of the PASSE system until such time as the 

system is determined to be fully prepared and functional as to avoid irreparable harm to Medicaid 

providers and beneficiaries.  

FACTUAL ALLEGATIONS 

I. Overview of PASSE System.  

A. Purpose and General Structure. 

11. DHS is implementing the PASSE system as a mechanism for service provision to 

certain Arkansans with qualifying developmental disabilities (“DDS”), behavioral health 

diagnoses (“BH”), or other “significant” needs.  
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12. Per DHS, the goals of the PASSE system are:  

a. to improve the health of Arkansans who need specialized care for behavioral 

health issues or developmental/intellectual disabilities;  

b. to link providers of physical health care with specialty providers of behavioral 

health and developmental/intellectual disabilities services; 

c. to coordinate care for all community-based services for these individuals;  

d. to allow flexibility in the types of services offered; 

e. to increase the number of service providers available in the community to serve 

the PASSE members; 

f. to reduce cost of care by coordinating and providing appropriate and 

preventative care.   

13. Each PASSE is Medicaid-funded and acts like an insurance group.  Each PASSE 

has members that are attributed to it by DHS or who voluntary enroll.  Providers join with one or 

more PASSEs to be in its “network,” and the PASSE pays providers for the healthcare services 

rendered to its members.   

14. The PASSE is also responsible for overall care coordination for its members.  Over 

40,000 Arkansans are expected to receive services through the PASSEs, including: (i) 4,600 

individuals on the DDS Waiver and 2,400 on the DDS Waiver Wait List; (ii) 38,000 individuals 

with a behavioral health diagnosis whose independent assessment determined he/she has 

significant needs; and (iii) 750 people in private Intermediate Care Facilities.   

15. According to DHS, the PASSE system is not intended to change a person’s 

eligibility for Medicaid, but change only the way services are paid for.  
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16. The PASSE entities did not exist before the passage of Act 775 of 2017 and have 

never before managed any health care services needed by the citizens of Arkansas, let alone crucial 

DD and BH needs.  These entities have no prior coordination of care or reimbursement 

infrastructure on which to rely.   

B. The Uncertainty of the PASSE Model.  

8. Originally, there were five (5) PASSEs.  However, one PASSE, Arkansas 

Advanced Care, pulled out from the PASSE model in 2018.  

9. The remaining four (4) PASSEs – ForeverCare, Arkansas Total Care, Empower 

Healthcare Solutions, and Summit Community Care – provided care coordination for clients 

beginning early 2018.  This was referred to as “Phase I” of the PASSE system implementation. 

10. The PASSEs were set to enter “Phase II,” which was full risk, care coordination, 

and reimbursement on January 1, 2019.  However, upon information and belief, due to lack of 

system preparation, and concerns voiced by various providers, stakeholders, and representatives 

of the PASSE’s themselves, Phase II was delayed until March 1, 2019.   

11. DHS stated this would allow systems to be tested, billing systems to function 

seamlessly, additional enrollment opportunities for providers, and training of those providers.   

12. DHS stated that during the delay it would conduct webinars and town halls, use 

client feedback to provide more information materials, educate and inform providers on the 

benefits of joining the PASSE model, and help providers enroll in one or more PASSEs.   

13. On January 18, 2019, approximately six (6) weeks before Phase II was to begin, 

DHS made a public announcement that ForeverCare had made a “business decision” to pull out of 

the current PASSE model.   
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14. Mike McCabe, the president of the ForeverCare, told the members of ForeverCare 

in an e-mail on January 16, 2018: “Despite our best efforts we do not have the systems in place to 

assure members would be cared for in the way they deserve.  In addition, the risks posed by the 

continuing questions around the program are too great for us to move forward at this time.” 

15. Further, in an email to Defendant Stone and others, McCabe wrote ForeverCare 

“reached this decision with much reluctance in light of the March 1, 2019 implementation date.”  

McCabe continued: “As we have discussed, in addition to the fact that ForeverCare’s internal 

requirements dictate that it cannot enter into Phase II Agreement unless the start date of Phase II 

is moved to July 1, 2019, we believe there are also program operational issues which need to be 

resolved before DHS implements Phase II.”  Exhibit “A”, KARK Article. 

16. McCabe advised Defendants that ForeverCare could continue to participate in the 

PASSE model of its participation in full risk was moved to July 1, 2019.   

17. Defendants have publically denied any operational issues with the PASSE model, 

while internally fielding concerns from providers, beneficiaries, and the PASSE’s themselves. In 

spite of their awareness of these serious concerns, Defendants insist on moving forward with 

March 1, 2019 implementation, even though by all accounts, the PASSE system is unprepared to 

enter Phase II. 

II. Areas of Instability within the PASSE System 

A. Member Attribution and Reattribution 

 

18. According to a Fact Sheet published by DHS and dated January 23, 2019, 

ForeverCare’s 7,600 members will be reassigned to a new PASSE “about the second week in 

February,” and their participation in the new PASSE will become effective March 1, 2019.  (See 

PASSE Program: Reassignment of Clients Fact Sheet, Exhibit “B”.)   
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19. In short, this means that just weeks before the scheduled implementation of the 

PASSE model, 7,600 beneficiaries have become unassigned.  

20. Assignment to a new PASSE will be “round robin” style. Because of this, 

beneficiaries and providers, including Plaintiffs, are unable to determine what PASSE the 

beneficiaries may be ultimately placed.   

21. Following attribution to any PASSE, beneficiaries then have ninety (90) days to 

change to a new PASSE for any reason. Id.  

22. There appears to be no procedure in place to direct this process, notify providers as 

to when a beneficiary transfers from one PASSE to another, or alert providers as to when (and 

how) to transition billing between PASSE’s.   

23. As of February 19, 2019, beneficiary membership cards have still not been mailed 

out.  Upon information and belief, beneficiaries are told that such cards are not going to be mailed 

out until February 22, 2019.  This means beneficiaries may not have a membership card necessary 

for services until just days before implementation on March 1, 2019, if at all.   

24. Providers and beneficiaries who are unable to receive and provide needed services 

because there is a lack of clarity around member attribution and transfers as of March 1, 2019, will 

suffer irreparable and continuing injury for which there will be no adequate remedy at all.    

B. Beneficiary Assessments 

25. If a beneficiary receives Medicaid and has been identified as needing BH services, 

receiving DD services through a waiver, or is on a waiver waitlist, then DHS requires an 

independent assessment (“Assessment”). 

26. DHS has contracted with Optum to provide these Assessments.   
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27. While the prior Assessment process included a review of medical records by a 

registered nurse and significant time spent with the beneficiary to accurately evaluate the 

beneficiary’s needs, the Optum Assessment includes none of these important aspects.    

28. Although DHS states that Optum will perform the Assessments in-person at the 

facility where the beneficiary receives services, a school, or the beneficiary’s home, Optum has 

been performing many Assessments by telephone, if at all.   

29. Even those Assessments performed in-person by Optum consist only of asking the 

beneficiary questions that require a Yes or No or a few-word answer.  Optum does not review the 

relevant medical records nor does Optum spend quality time with the beneficiary.  This process is 

deficient and results in inaccurate Assessments.   

30. For example, Optum may ask a beneficiary if he or she needs help showering or 

some other activity of daily living (“ADL”).  The beneficiary may respond no.  Optum does not 

follow-up with more specific inquiries as to the ADL in question, review additional records or talk 

with staff at the residential care facility to evaluate whether the beneficiary’s response is accurate.  

Optum makes no inquiry as to whether the beneficiary can enter the shower without physical help 

but requires the prompt to shower, a prompt to use shampoo, a prompt to use body soap, a prompt 

to dry off fully, and a prompt to put on clean clothes.   

31. At the end of Optum’s Assessment, the beneficiary’s answers are scored, which 

each answer being worth a certain number of points.  Based on the total number of points, the 

beneficiary is assigned to the corresponding tier level (“Tier”) – Tier 1, Tier 2, and Tier 3 – to 

which the beneficiary is assigned.  

32. The Tier into which a beneficiary is placed determines what services the beneficiary 

can receive. 
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33. Tier 1 means that the beneficiary can receive counseling services and medication 

management.  Beneficiaries categorized into Tier 1 are not assigned to a PASSE.   Beneficiaries 

in a Tier 1 level are required to have their needs met through outpatient services.  

34. Tier 2 means that a beneficiary is eligible for target services provided in home and 

community settings in addition to counseling.  Beneficiaries categorized into Tier 2 are assigned 

to a PASSE. 

35. Tier 3 means that a beneficiary is eligible for all of Tier 2 services and may need 

services provided in a residential setting.   Only in this Tier 3 is a beneficiary eligible for inpatient 

residential care. Beneficiaries categorized into Tier 3 are assigned to a PASSE.   

36. Once the assessment is completed by Optum, the beneficiary receives the results in 

a packet.   

37. For those beneficiaries that score into a Tier 2 or Tier 3 and are thus assigned a 

PASSE, the beneficiary also receives a letter in the mail informing the beneficiary of the PASSE 

to which he or she has been assigned.   

38. Upon information and belief, many beneficiaries who were previously identified as 

requiring Tier 2 or Tier 3 services are now suddenly being assessed as needing Tier 0 (not eligible 

for services) or Tier 1 (eligible for reduced services) based on Optum’s deficient Assessments. 

Tier 0 and Tier 1 beneficiaries are not assigned to a PASSE. 

39. Providers providing services and residential facilities to these beneficiaries 

previously identified as requiring Tier 2 or Tier 3 services, who have now been identified as non-

Tiered or Tier-1 beneficiaries, are faced with having to remove beneficiaries in need of vital 

services from their programs, due to the inability to provide such care without any expectation of 

compensation for the services. 
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40. In addition, DHS extended the expiration date of certain Assessments that allow 

beneficiaries to receive personal care services so that they expire on February 28, 2019.  Meaning, 

many beneficiaries will no longer qualify for the services they need as of March 1, 2019. 

41. Neither DHS nor the PASSES have officially advised as to whether these 

beneficiaries will be able to continue receiving the services they need, and providers are receiving 

mixed messages as to who will be responsible for extending or renewing those Assessments as of 

March 1, 2019.  

42. Providers have received differing messages from DHS and the PASSES on 

beneficiaries’ prior authorizations for services. DHS has stated prior authorizations will be 

extended for sixty (60) days after March 1, 2019 implementation, after which providers will have 

to negotiate directly with the PASSES regarding rates and continuing services for their 

beneficiaries. Conversely, some PASSES have claimed prior authorizations will be extended for 

ninety (90) days after March 1, 2019 implementation, after which providers will have to negotiate 

directly with the PASSES regarding rates and continuing services for their beneficiaries. In spite 

of demand, neither DHS nor the PASSES will commit to a particular timeline in writing for how 

long the extended prior authorizations will be effectuated following the March 1, 2019 

implementation date. 

43. Pleading further, it is unclear as of the date of filing this Complaint, as to who – 

DHS or the PASSE’s – will be responsible for the Optum Assessment process as a whole beginning 

March 1, 2019, including arranging and managing assessments, referrals, and renewals. Indeed, it 

is unclear whether beneficiaries will be reassessed by Optum following March 1, 2019 

implementation.  
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44. Upon information and belief, Optum has been refusing to conduct prior 

authorization assessments of beneficiaries residing in Residential Care Facilities. Upon further 

information and belief, Optum has attempted to conduct some prior authorization assessments of 

beneficiaries via telephone. 

45. According to Defendants’ own documents, it was unable to answer this very 

question as of January 18, 2019.  In a draft Fact Sheet, Defendant DHS poses the question: “Will 

I have to get approval to see a new doctor or specialist?”  Defendant DHS’s draft response reads: 

“Need this answer.  Families have been asking how referrals will work, when, and how the 

communication line will work between them, the PASSE, and the PCP, etc.” Exhibit “C”, Draft 

FAQ Sheet. 

46. Providers and beneficiaries who are unable to receive and provide needed services 

because of the current deficient Assessment, referral, and renewal process and the lack of clarity 

around these processes as of March 1, 2019, will suffer irreparable and continuing injury for which 

there will be no adequate remedy at law.    

C. Provider Contracts / Billing 

47. According to DHS, each PASSE is responsible for contracting directly with 

providers.  These contracts will provide the key terms applicable to the relationship between a 

provider and a PASSE, including billing requirements and reimbursement rates. 

48. However, as of the filing of this Complaint, DHS nor the PASSEs have received 

executed contracts, nor have they been told what the reimbursement rates will be. 

49. Plaintiff providers have been told by at least one PASSE that they will not receive 

an executed contract until “a couple weeks prior to the implementation of Phase 2.” 
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50. In addition, the PASSEs are wholly unprepared with regards to billing.  For 

example, one PASSE was unable to advise Plaintiffs as to how they were to bill for personal care 

services, which is a Medicaid covered service, beginning March 1.   

51. Moreover, as of February 19, 2019, the PASSE provider portals are not even 

functioning yet.  This means that, days before full implementation, providers are unaware and 

untrained regarding the mechanics of billing under each PASSE’s unique billing system in order 

to receive payment for services rendered to each PASSE’s members.    

52. In addition, beneficiaries are unable to determine whether their provider is even in 

a PASSE.  Defendant DHS stated in a draft Fact Sheet drafted on or around January 18, 2019, that: 

“Some people have said that their care coordinators can’t answer this question, and it can’t be 

found on the PASSE websites either.  ATC does not have it listed.”  The posed question was: 

“How do I know if my provider is in a PASSE?”  

53. When asked whether Arkansas Children’s Hospital and UAMS were in-network 

members of a PASSE, DHS was unable to provide an answer.  DHS inserted a placeholder reading: 

“Need this answer.  Need to explain why families may not see their individual physician listed and 

what that means.” Id. 

54. As a result, providers such as Plaintiff are unable to determine whether it is cost 

efficient to accept a beneficiary into the Plaintiff’s residential centers (or whether they will be paid 

at all) and beneficiaries are unable to determine the most cost effective providers for their care. 

55. Providers and beneficiaries who are unable to receive and provide needed services 

because of the lack of clarity around billing and reimbursement as of March 1, 2019, will suffer 

irreparable and continuing injury for which there will be no adequate remedy at law.    

D. Appeal Rights 
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56. In the current system, the rights of providers and beneficiaries to appeal various 

decisions regarding payment of Medicaid funds is memorialized in various places, include the 

Arkansas Medicaid Providers’ Manual and the Arkansas Medicaid Fairness Act, Ark. Code Ann. 

§ 20-77-1701, et. seq. 

57. However, now, according to the PASSE agreement executed amongst the various 

member PASSE’s and DHS, the current appeal process will transition to one in which the 

individual PASSE’s have the ability to create and utilize their own, individual, internal appeal 

procedures, and to have “all appeals and grievances resolved by an independent review 

organization through an external review process.” (PASSE Provider Agreement, 2.4.19, Section 

4.9.4, Complaints, Grievances and Appeals, Exhibit “D”; PASSE Town Hall QA Log 12.6.2018, 

Exhibit “E”.)   

58. Such an arrangement strips existing due process rights from providers and 

beneficiaries and create significant barriers to access to the judicial system in cases initiated within 

these new internal appeal processes.  This arrangement also fosters confusion amongst providers 

and beneficiaries now charged with three distinct appeal procedures based on the preferences of 

the three individual PASSE’s. 

59. Upon information and belief, upon the filing of this Complaint, neither DHS nor 

the PASSEs have provided final guidelines with regard to beneficiary and provider appeal rights. 

60. Providers and beneficiaries who are unable to receive and provide needed services 

because of the lack of clarity around the appeal process of March 1, 2019, will suffer irreparable 

and continuing injury for which there will be no adequate remedy at law.    

 

 



17 
 
4842-5708-5830.6  

STANDARD FOR TEMPORARY RESTRAINING ORDER AND  

PRELIMINARY INJUNCTION 

 

61. Plaintiffs incorporate by reference into this paragraph all allegations set forth above 

in this Complaint. 

62. Arkansas Rule of Civil Procedure 65(a)(1) states that a preliminary injunction may 

be granted where it appears by that irreparable harm may result to the plaintiff if the preliminary 

injunction is not granted. 

63. Concurrent with the filing of this Complaint, copies have been provided to the 

Arkansas Department of Human Services Office of Chief Counsel, pursuant to Ark. R. Civ. P. 

65(b)(1)(B). 

64. It is within the Court’s discretion whether to grant a preliminary injunction. Custom 

Microsystems, Inc. v. Blake, 344 Ark. 536, 540, 42 S.W.3d 453, 456 (2001); Smith v. American 

Trucking Association, Inc., 300 Ark. 594, 781 S.W.2d 3 (1989). The Eighth Circuit’s standard for 

issuance of a preliminary injunction consists of four elements that must be considered: (1) the 

probability of the movant’s success on the merits; (2) the threat of irreparable harm to the movant 

in the absence of relief; (3) the balance between that harm and the harm that the relief would cause 

to the other litigants; and (4) the public interest. Dataphase Systems, Inc. v. CL Systems, Inc., 640 

F.2d 109, 112-114 (8th Cir. 1981). Arkansas courts, though, hold that the two critical factors are 

whether a plaintiff demonstrates a likelihood of success on the merits and whether the plaintiff 

demonstrates a likelihood that, absent the granting of preliminary relief, irreparable harm will 

occur. Custom Microsystems, 344 Ark. At 542, 42 S.W.3d at 456-57. The phrase “likelihood of 

success on the merits” has been interpreted by the Arkansas Supreme Court to mean a reasonable 

probability of success in the litigation on appeal. Id. at 542, 42 S.W.3d at 457. 
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65. If allowed to proceed, the PASSE Phase II implementation on March 1, 2019, will 

have a direct and immediate effect on providers’ ability to provide DD and BH services to 

Medicaid beneficiaries and on Medicaid beneficiaries’ ability to secure needed DD and BH 

services.  Implementation on March 1, 2019 constitutes an arbitrary and capricious and an abuse 

of discretion.  

66. This inability to provide and receive services will result in irreparable and 

continuing injury for Plaintiffs and the Medicaid beneficiaries they serve for which there will be 

no adequate remedy at law.    

67. Defendants have a duty not only to Plaintiffs, but to Medicaid beneficiaries 

throughout the state, to ensure that this new PASSE system is implemented correctly. Failure at 

this juncture will result in immediate and grave harm to the most vulnerable citizens in Arkansas. 

This Court must act now to ensure these citizens are protected.  

68. Plaintiffs thus seek: 

a. That this Court enter a declaratory judgment finding that the PASSE system, as 

administered by DHS, is unprepared to adequately provide services to Medicaid 

beneficiaries in this State, and that forced implementation of this system by 

March 1, 2019 will result in grave and irreparable harm to Medicaid 

beneficiaries and their providers; 

b. That Defendants be restrained and enjoined from implementation of Phase II of 

the PASSE system until further order of the Court finding that the system is 

fully prepared to function for its intended purpose, including evidence that a) 

Medicaid beneficiaries have received and understand how to use, their PASSE 

membership cards, (b) that PASSE operating systems, phone systems, and 
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billing platforms are functional, (c) that providers have received adequate 

training from each PASSE and DHS as to proper billing procedures, (d) that the 

PASSES have given the providers accurate reimbursement rate information, (e) 

that a consistent, fair, and timely assessment process for personal care services 

be established, (f) that provider appeal procedures consistent with established 

Arkansas law, the Administrative Procedures Act, and the Arkansas Medicaid 

Providers’ Manual be clearly delineated, and (g) that all beneficiaries have been 

attributed to a PASSE and know which PASSE they have been attributed to, 

including those impacted by ForeverCare’s exit from the PASSE system; and 

c. For all other just and proper relief to which Plaintiffs may be entitled.  

69. Plaintiffs should be awarded reasonable attorneys’ fees and all costs of this action. 

70. Plaintiffs request that the Court schedule an expedited hearing on this matter.  

WHEREFORE, Plaintiffs respectfully request the Court declare that implementation of 

Phase II of the PASSE system constitutes irreparable harm to the citizens of Arkansas and violates 

the intent, purpose, and authorization contained in Act 775 of 2017; issue an injunction enjoining 

the Arkansas Department of Human Services from implementing Phase II of the PASSE system 

until such time as it can demonstrate sufficient infrastructure and functionality, including providing 

providers and beneficiaries with clear guidance as to reimbursement rates, billing procedures, 

appeal rights, and system functionality; and for all other just and proper relief. 
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Respectfully submitted, 

KUTAK ROCK LLP 

 

By: /s/ Ashley Welch Hudson 

______________________________ 

Debby Thetford Nye, AR Bar No. 80107 

234 East Millsap Road, Suite 200 

Fayetteville, AR  72703-4099 

(479) 973-4200 Telephone 

(479) 973-0007 Facsimile  

Debby.Nye@KutakRock.com 

 

and  

 

Ashley Welch Hudson, AR Bar No. 07136 

Rachel Freyman, AR Bar No. 2017017 

124 W. Capitol, Suite 2000 

Little Rock, AR 72201 

Telephone: (501) 975-3000 

Facsimile: (501) 975-3001 

Ashley.Hudson@KutakRock.com 

Rachel.Freyman@KutakRock.com 

 

Attorneys for Plaintiffs 
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PASSE Program: Reassignment of Clients 
 

The Provider-led Arkansas Shared Savings Entity (PASSE) is a model of organized care created to manage 
the services of individuals with significant developmental disabilities or behavioral health needs.  

Arkansas Total Care, Empower Healthcare Solutions, and Summit Community Care have chosen to 
progress to Phase II while ForeverCare Health Plan has notified DHS that the organization has made a 
business decision not to move into Phase II. As a result, its clients will be reassigned.  

What will happen to ForeverCare’s clients? 

Four PASSEs have been providing care coordination for clients since early 2018. ForeverCare will continue 
to provide care coordination and assist in transitioning their members to the members' newly assigned 
PASSE through February 28. On March 1, the three remaining PASSEs will begin receiving monthly 
payments from DHS to manage the complete healthcare of their clients.  Clients will be reassigned to their 
new PASSEs by the second week in February, effective March 1, 2019. 

How many people will be reassigned? 

ForeverCare had been assigned approximately 7,600 members. Those people will be given a new PASSE to 
manage their care.   

How and when will ForeverCare’s clients be reassigned? 

ForeverCare’s clients will be reassigned proportionally (“round-robin style”). Clients will receive a letter 
about the second week of February telling them what their new PASSE assignment is. Care coordinators 
with ForeverCare will also assist in the transition. After clients receive their letters, they can expect to be 
mailed a welcome packet and an identification card from their new PASSE, and to get a phone call from 
their new care coordinator.  

After clients receive their assignment letters, they will be given a 90-day period in which they can choose a 
new PASSE, if they wish. Choice Counselors will be available to answer questions about the PASSEs and help 
members switch. Clients can call 1 (833) 402-0672 for choice counseling or information about the PASSEs. 

Why can’t clients choose their new PASSE? 

The rules of the program require that DHS follow a procedure to reassign ForeverCare’s clients evenly among 
the three remaining PASSEs. Then clients will have the choice to switch to a different PASSE if they wish. 

Where can I find more information about these changes? 

For more information on the PASSE program, visit www.passe.arkansas.gov. Those who need help may 
contact choice counselors at 1 (833) 402-0672.  

http://www.passe.arkansas.gov/
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PASSEs Starting March 1: Frequently Asked Questions 

Starting in March 2019, individuals’ services will be managed by the Provider-led Arkansas Shared Savings 
Entity (PASSE) groups if individuals are on the Developmental Disabilities Waiver or Wait list, if they live 
in a private DD Institutional Care Facility, or if they have a Behavioral Health diagnosis and have received 
an Independent Assessment assigning them to tier 2 or tier 3.  

Will I have coverage on March 1? 

Yes, if you are a client assigned to a PASSE, you will have health insurance coverage on March 1, 2019. The 
PASSEs have signed an agreement to cover your current plan of care as it is now, including prior 
authorizations, for at least 60 days. They must meet with you to discuss your plan of care before any 
changes can be made. Even if you have just been reassigned from ForeverCare to one of the other PASSEs, 
you will get to have your same plan of care for at least the first 60 days.

Are the PASSEs ready for the March 1 deadline? 

The PASSEs have signed agreements to enter Phase II. The PASSEs have indicated they are ready for the 
March 1 start date because they have spent the past year hiring and training staff,; documenting their 
policies,; developing their billing systems,; and planning for any issues that could arise. They have spent the 
past three months further developing their networks and training providers on their systems. The transition 
plan that all PASSEs agreed to also protects clients and makes sure clients existing services will be covered 
for the first 60 days. 

This new program is a partnership between DHSthe Arkansas Department of Human Services (DHS) and 
the PASSEs. Every new program requires a transition period and can have has some bumps when it begins, 
but both the PASSEs and DHS are committed to quickly responding to assist clients and address issues if 
they arise. PASSEs will continue to develop their networks and improve their care for clients. 

What if my doctor or pharmacy claim gets denieds my insurance when PASSEs take over? 

The Department of Human ServicesDHS and every each PASSE is prepared to help providers to process 
claims. If your insurance coverage is denied on March 1, providers will be able to see that you are a member 
client of the PASSE program, and they will have phone numbers to contact people who will be ready to 
help solve your issue. DHS and the PASSEs will be open and taking calls through the weekend of March 1-
3, 2019. 

If your provider says they it can’t fill your prescription or that Medicaid says you aren’t covered for services, 
you can tell them to call the PASSE Assistance Center for more information: provide number.

DHS and each PASSE will also will be operating Internal Command Centers for providers and clients to 
address billing questions or concerns as they arise and to monitor any billing trends and address issues 
during the transition.

Will I have to get approvaled to see a new doctor or specialist? 
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Need this answer. Families have been asking how referrals will work, when, and how the communication 
line will work between them, the PASSE, and the PCP, etc. 

How will Medicaid caps on yearly visits work with the PASSE starting on March 1? 

As clients transition from the current fee-for-service system to the PASSE system, each individual PASSE 
will determine how their programs will work. Through their handbooks available online, the PASSEshey will 
communicate to their members clients their policies for caps on yearly visits. For example, your PASSE will 
let you know how many times a year you can see your primary care physician. 

How will in-network and out-of-network visits work? 

If your provider has signed a contract to be a participating member of your PASSE’s network, that provider 
is considered “in network.” They will be notified of how to process claims for your PASSE, and they will 
have guaranteed rates with your PASSE.  

If a provider is not a participating member of your PASSE, they will be considered “out of network.” The 
PASSE can still pay for your visit; however, you might have to get your services preapproved. Providers 
who are not “in network” with a PASSE will not have guaranteed rates with that PASSE. Each PASSE will 
handle out-of-network providers differentlyaccording to each PASSE’s internal practices and policies . 

How do I know if my provider is in a PASSE? 

To find out if your provider is in your PASSE’s network, check your PASSE’s network list on theirthe 
PASSE’s website or call to ask them: This is what we have been saying. Some people have said that their 
care coordinators can’t answer this question, and it can’t be found on the PASSE websites either. ATC does 
not have it listed. Empower and Summit both do.  

• Arkansas Total Care     www.arkansastotalcare.com  |  1-866-282-6280 

• Empower Healthcare Solutions    www.getempowerhealth.com   |  1-866-261-1286 

• Summit Community Care    www.summitcommunitycare.com |  1-844-405-4295 

Are Arkansas Children’s Hospital and UAMS in-network members of a PASSE? 

Need this answer. Need to explain why families may not see their individual physician listed and what that 
means.

How will Pharmacy costs change with the PASSEs? 

In this new system with the PASSEs, the Medicaid-approved list of medicines will be available, clients won’t 
have any caps on medicines per year, and they won’t have copays at pharmacies. CVS Caremark is the 
pharmacy benefits manager for all PASSEs.s. 

What if I want to switch my PASSE after March 1? 
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Open enrollment will happen during the month of May 2019. During that time, members clients will have 
the opportunity to switch to a new PASSE, if they want to. If members clients do nothing, they will stay 
with their current PASSE.  

ForeverCare clients who have been reassigned to a new PASSE will have 90 days to switch PASSEs which 
will extend from February to May. 

I still have questions. Who can I call? 

If you are a member client of a PASSE, and you have concerns or questions, you can call the PASSE 
Ombudsman office at 1-844-843-7351 or email PASSEOmbudsmanOffice@dhs.arkansas.gov. For more 
information on the PASSE, please visit www.passe.arkansas.gov. 
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Information for the Public 

Where can we find all of the info from the Town Hall held on December 6, 2018? 

The recording and Q&As of this town hall will be posted to the DHS PASSE website 
www.passe.arkansas.gov.   

Is there a possibility that one or more of the PASSEs being suspended? What does that mean for these 
consumers?  

DHS has the ability to sanction PASSEs in accordance to Section 271.000 of the PASSE Provider 
manual and the PASSE Provider Agreement.  There are a variety of sanctions, up to and including 
termination of the PASSE contract.  However, this is the most severe sanction DHS can impose. In the 
event a PASSE contract is terminated, DHS would require a transition plan to ensure uninterrupted 
services to PASSE beneficiaries.   

The PASSEs and Networks 

Is PASSE the same as Summit Health Care?   

No, Summit Community Care is one of PASSEs.  The four PASSEs are:   

Arkansas Total Care  
www.arkansastotalcare.com   |  1-866-282-6280 
John Ryan – jryan@centene.com
Care Coordination Contact: Amber Baker | (501) 478-2597 
Amber.Baker@ArkansasTotalCare.com

Empower Healthcare Solutions  
www.getempowerhealth.com    |  1-866-261-1286 
Nicole May – nicole.may@beaconhealthoptions.com
Care Coordination Contact: Jamie Ables | Office (501) 707-0961 
Jamie.Ables@beaconhealthoptions.com

Forevercare  
www.forevercare.com    |  1-855-544-8744 
Mike McCabe – mmccabe@forevercarehealthplan.com
Care Coordination Contact: Sherri McCourtney  
smccourtney@forevercarehealthplan.com

Summit Community Care  
www.summitcommunitycare.com  |  1-844-405-4295 
Jason Miller - jason.miller@summitcommunitycare.com
Care Coordination Contact: Tiffany Parkhurst | (501) 773-6273 
Tiffany.parkhurst@summitcommunitycare.com
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As a provider, who do I call if I have questions or concerns about contracting with the PASSEs?   

Contact the specific PASSE you are trying to contact at the phone numbers below or contact the DHS 

PASSE Provider Relations Liaison, Tanya Giles at tanya.giles@arkansas.gov or 501-320-6189. 

Is there a timeline for the PASSE to notify the providers of what the billing method will be?  

With the March 1, 2019 start date, this will allow more time for the training and enrolling of even 
more providers into the PASSE.  The PASSEs are collectively coming together to host townhalls.  This 
topic will be covered.  Please see link for more information: 
https://humanservices.arkansas.gov/about-dhs/dms/passe-provider-info/passe-resources-for-
providers

What would the protocol be if my child has multiple providers - but not all providers are in same 
PASSE/s?  Is there a way to retain all service providers?   

DHS encourages providers to join all PASSEs, however, PASSEs are permitted to pay “out-of-
network” to providers who have not joined that PASSE. 

So is a member now limited to only doctors in their PASSE’s networks?   

PASSEs have the ability to pay out of network providers. Please contact your specific PASSE for more 

details on their out of network policies.

It is stated that “Out of Network” payment is limited to 20%.  Can you clarify this?  Will out of network 

providers be reimbursed at 20%?  

DHS requires the PASSEs to maintain an adequate network of providers in order to provide adequate 

access to all services for their enrolled members.  DHS will look at payments submitted to all 

providers and evaluate payments made to providers that are in network or out of network. 

Payments to out of network providers cannot exceed 20% of the total payments for services by the 

PASSE.   

Unless a different amount of payment is agreed upon by the PASSE and the out of network provider, 

the reimbursement floor for an out of network or non-contracted provider is 90% of the published 

Medicaid fee schedule until 9/1/19.

Can all Medicaid providers enroll with the PASSEs or can the PASSE decline based on the existing 

network?  

Medicaid providers are encouraged to join all four PASSEs.  The PASSEs must comply with the 

Arkansas Any Willing Provider laws.

Arkansas Total Care
Providers@ArkansasTotalCare.com
1-844-631-6830 | www.arkansastotalcare.com

Forevercare
ProviderServices@forevercarehealthplan.com
1-855-544-8744 | www.forevercare.com

Empower Healthcare Solutions 
EmpowerHealthcareSolutionsPR@Empowerhcs.com
1-866-261-1286 | www.getempowerhealth.com

Summit Community Care 
Natasha.adams@summitcommunitycare.com
1-844-405-4295 | www.summitcommunitycare.com
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You said that only Tier 3 and 2 members would be in a PASSE.  We were told that next summer, Tier 1 

would also be included?   

We are working towards allowing clients that have been assessed as Tier 1 to voluntarily enroll in a 

PASSE.  This will be implemented in Phase III of the PASSE model.  We have not set a date at this 

time. 

What is the process when a person has been assessed for both DD and BH services and has been 
attributed to two PASSEs?   

This should not have happened.  Please contact the PASSE Ombudsman at (501) 320-6006.  

When are the PASSE identification cards going to be mailed to members?  

Beginning in February, PASSE enrolled beneficiaries should begin to receive their Member ID card in 
the mail.

Is Arkansas Community Independence Services a different service with Medicaid that we have to have 

a provider number?  Do we have to continue with our provider numbers because we will use them for 

billing with the PASSE except the Case management one, correct?

Currently, you can provide the services as a certified Outpatient Behavioral Health Agency or a CES 

Waiver provider when appropriate.  Over the course of next year, DHS will provide a path for a new 

HCBS provider type.  The new provider type will be able to provide services under the 1915 (c) and (i) 

waivers. The PASSEs are collectively coming together to host townhalls.  This topic will be covered.  

Please see link for more information: https://humanservices.arkansas.gov/about-dhs/dms/passe-

provider-info/passe-resources-for-providers

Populations Included in the PASSE 

Which populations are included in the PASSE?  

Behavioral Health clients who receive the Independent Assessment and are a Tier 2 or Tier 3 will be 
enrolled in a PASSE. 

Developmental Disability clients who are residing in an Intermediate Care Facility for Individuals with 
Intellectual and Developmental Disabilities (ICF/IID), clients who are receiving services under the 
Community and Employment Supports (CES) Waiver, and clients on the CES Waiver Waitlist will be 
assessed and enrolled in a PASSE.   

Do you have to sign up for the PASSE and is each PASSE offer different benefits?   

A Medicaid eligible individual who has received a tier 2 or tier 3 determination for BH or DD on their 
independent assessment will automatically be enrolled into a PASSE.  Currently, the PASSE assignment 
is based on the individual’s relationship with direct service providers who joined that PASSE’s referral 
network. Beginning January 16, 2019, a newly identified member will be assigned into the PASSE based 
upon proportional assignment.  A member may voluntarily change PASSEs within 90 days of initial 
assignment and during open enrollment periods. Each PASSE is required to provide tier 2 and tier 3 BH 
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and DD services, in addition to the services covered by the Medicaid state plan and all applicable 
waiver services.

Which populations are not included?  

Clients who are eligible as “Medically Frail” or Medicaid Spenddown will be excluded from the 
PASSE.  Additionally, clients who are fully admitted to a Human Development Center, an Assisted 
Living Facility, or a Skilled Nursing Facility will not be enrolled in a PASSE.  Also, clients who are 
enrolled on the ARChoices or Independent Choices Waiver will not be enrolled in a PASSE.   

Will there still be DDS Contracts available for individuals who do not receive Medicaid?  

Yes, please contact DDS Intake and Referral at (501) 682-6355.

When will information be sent to those on waiting list about option to receive supportive living 
services?  

Clients on the waiver waitlist who are enrolled in a PASSE currently receive care coordination.  The 
PASSE will be responsible for providing all services to these members beginning on March 1, 
2019.  During Phase III, which is anticipated to begin on September 1, 2019, DHS anticipates utilizing 
at least half of the premium tax revenue to offer an interim service package to the waitlist clients 
and add an 500 additional fully funded CES waiver slots.

Can Medicare beneficiaries with Medicaid as a secondary be enrolled in and get services in a PASSE.  

Yes, dual eligible clients can be referred for a BH Independent Assessment if the client’s functional 

deficit is related to their BH issue.   

Payment and Services 

What is the “global payment”?  Is there a maximum amount of money allotted per individual in a 
PASSE?   

Each PASSE will receive a “global payment” from DHS monthly.  The global payment is a lump sum 
payment paid prospectively to each PASSE to cover needed services for all members attributed to 
that PASSE. The global payment is calculated based on the PASSE’s enrollment and member 
characteristics.  

Much like a traditional health insurance plan, the PASSE is responsible for covering all service needs 
of its members and is at risk for the cost of those services. For example, Ann is attributed to PASSE X 
and the PASSE developed a PCSP and the total plan cost of Ann’s services were only $4,500.  In 
February and March, Ann did not utilize additional services.  However, in April, Ann had an 
emergency surgery and her services cost $6,000.  The PASSE is still responsible for the full amount of 
services in April even though the total cost exceeded Ann’s PSCP budget. 

I would like a more in-depth explanation as to how a client’s global payment amount is being 

calculated?  

DHS contracted with an actuarial firm to calculate and certify actuarially sound capitation rates for 

the PASSE program. The capitation rates were developed using detailed enrollment data and fee for 

service claims from SFY 2016 and 2017.
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If a client has private insurance as primary does that affect their global payment amount?   

The global payment amount is tied to the tier determination from the independent assessment.   A 

Medicaid eligible individual who has received a tier 2 or tier 3 determination for BH or DD on their 

independent assessment will automatically be enrolled into a PASSE.  If the beneficiary has other 

medical coverage, Medicaid and the PASSE will always be the last payer.  

Is there a prompt payment clause with the insurance providers in the PASSE?  

Yes, contractually the PASSE must pay all providers for submitted, clean claims within certain 
timeframes from date of receipt. Timeframes include clean claims submitted within 7 days, 30 day 
and 60 days of receipt.

Once phase II starts will beneficiaries have to contact the PASSE for all services such as well child 
exams and sick exams to get a prior approval for the appointment?  

Each PASSE will establish their own referral process.  Beneficiaries should work with their PASSE care 
coordinator for more information about how their PASSE’s referral process will work.  For more 
information on each PASSE, please go to the PASSE Website at 
https://humanservices.arkansas.gov/about-dhs/dms/passe/contact-us.   

Will there be any rate changes for any services provided by the PASSE (such as EIDT or ADDT services)?   

The PASSEs may negotiate rates with providers of these services to provide the services to members 
of the PASSE.  

So will the minimum wage changes be incorporated into the DD waiver plans?  

DHS will not be increasing plans based on the minimum wage changes.  Plans would only be 
increased if the client’s needs changed. 

Why is Early Intervention Day Treatment (EIDT) not listed as a covered service?   

Even though all state plan services were not specifically listed, the PASSEs are required to cover all 
state plan services.  EIDT is a state plan service and must be covered by the PASSE for enrolled 
members.  

Are Occupational Therapy (OT), Physical Therapy (PT), and Speech Therapy (ST) affected by the PASSE?  

OT, PT, and ST are state plan services and must be covered by the PASSE for enrolled members.   

How will this effect Rural Health clinics, who register their patients as rural?  

Rural Health Clinics will continue to follow their current reporting requirements.  PASSEs are 
required to have Rural Health Clinics in their Network.    

Is one group going to be used for the mobile crisis unit? Who?   

Each PASSE will make that decision for their PASSE and contract with providers to provide mobile 
crisis services.
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What is the deadline to get adaptive equipment, environmental modifications, etc. approved? Will 
there be any approval on these items after 12/31/18? 

DDS will continue to approve this services through 2/28/19. 

So, Personal Care in public schools will be affected by the PASSE? And will I not be billing Medicaid 

monthly for services rendered?  

If the beneficiary is a member of the PASSE, submit the personal care claim for reimbursement to 
the PASSE.  However, if the beneficiary is not a member of PASSE, submit to Medicaid FFS for 
reimbursement via interChange.  

Will a certification by a physician continue to be required for services?   

Each PASSE will make a decision on the management of services, including what certifications are 
required. 

How will billing work for a client with private insurance?  Private first and then PASSE pays the rest if 
it’s a covered service?  

Yes, Medicaid and the PASSE will always be the last payer.

Transition 

Will providers be able to see which clients are assigned to which PASSE prior to the "go live" date?   

DHS is compiling client lists with assigned PASSE for BH and DD providers. 

Additionally, all providers will be able to see which PASSE a member is enrolled in on the DXC 
eligibility panel beginning on February 15, 2019.   

Why has DHS pushed back the ability to see PASSE enrollment to Feb 15?  

With the original January 1, 2019 go live date, providers would have been able to access this 
information in MMIS on December 15, 2018.  With the March 1, 2019 start date, the other MMIS 
changes have been pushed back to February 15, 2019. 

Please clarify the requirements of the Transition Plan. 

Starting on March 1, 2019, PASSEs will become responsible for providing care coordination and 

paying providers for services laid out in each member’s Person Centered Service Plan (PCSP).  DHS 

and the PASSE have a “Transition Plan” to smoothly move individuals from the current system to the 

new PASSE system.  The transition plan will begin when the PASSE’s become responsible for paying 

for members’ services on March 1, 2019.  Under that Transition Plan, the PASSEs will be required to 

honor a member’s PCSSP, prior authorizations (PAs) and current rates until the PCSP can be 

discussed with the member and the care coordination team. Specifically, 

a.  The PASSE must honor current PCSPs, which includes any current PAs, for a minimum of 60 

days up to six months. 

b. A PASSE cannot change a PCSP without consent from the member or a guardian.  
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c. If a PCSP or PA expires during the transition period, the PASSE will extend the plan until a 

PCSP development meeting can be held. 

Additionally, during the transition period, the PASSEs are required to make sure that all of their 

network providers are in good standing and actively enrolled in Arkansas Medicaid.  The PASSE must 

meet full network standards for all provider types by October 1, 2019. 

Once PASSEs take over personal care plans - what are services now approved and offered that will now 

not be available?  

The PASSE is required to offer state plan personal care services.  The transition plan applies to 

personal care services with PASSEs required to honor current authorizations for 60 days and up to 6 

months.  Needed personal care services will be captured in the member’s PCSP.  

Independent Assessment (IA) 

If we have not received an Independent Assessment who should we contact?  

If you are receiving Community and Employment Supports (CES) Waiver services, are on the waiver 

waitlist or living in an Institutional Care Facility for Individuals with Intellectual or Developmental 

Disabilities (ICF/IID) and have not received an IA you should contact Shelby Maldonado with DDS at 

Shelby.maldonado@dhs.arkansas.gov.   

If you are a behavioral health client, please work with your behavioral health provider to make a 

referral for an IA. 

If you have an open referral in the Optum system, you may call Optum to schedule the appointment 

at 844-809-9538.

For questions or concerns regarding the Independent Assessment, who should we call?  

For Developmental Disability IAs, please contact at Shelby.Maldonado@dhs.arkansas.gov. 

For Behavioral Health IAs, please contact Patricia Gann at Patricia.Gann@dhs.arkansas.gov. 

Will Optum accommodate our schedules?  We are working parents with busy schedules and cannot 

always get off during a work day with short notice.  

Optum should work with the families to schedule the assessment, which would include an evening 

appointment for working parents. 

How do I know what Tier I was assessed as by the IA?  

Each client should have received a results packet from Optum that contains their Tier results and a 

comprehensive report of identified needs.  If the client did not receive this, they can ask their PASSE 

care coordinator for the information or contact Optum at (844) 809-9538.  

If a beneficiary that has been assessed as a Tier 3 on the DD Assessment, but has also been assessed as 

a Tier 1 for Personal Care, how does this impact this beneficiary on the PASSE?  
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The PASSE will receive the global payment related to the DD Tier 3.  The Tier 1 personal care 

designation will not impact the payment to the PASSE.  The PASSE will be responsible for providing 

personal care services to this beneficiary beginning on March 1, 2019, and this beneficiary will not 

need to receive another Personal Care IA.  

It seems referrals for an IA get closed very quickly, what is required before Optum can close a referral?  

How do we reopen a referral after it has been closed? 

Optum is required to call the beneficiary 3 times to schedule an appointment, then notify the provider 

that the client has not responded and call 3 additional times if the contact information is updated 

before closing the referral.  DHS has asked Optum to offer an extension period of 20 (twenty) extra 

days to allow the beneficiary, guardian and/or provider to call and schedule.  Please note Optum 

cannot set up an appointment with the provider without the beneficiary or family, and providers 

cannot request a referral to be reopened.  If the referral has closed, submit another referral. 

Will tier 2-3 clients need to be reassessed January 1?   

All BH clients are required to have an annual reassessment.  DD clients are required to be reassessed 

every three years.  For PASSE members, the PASSEs will receive lists members and due dates for 

reassessment and will work with Optum to complete.   

Is DHS extending the deadline for the BH population to receive a reassessment?  

Yes, DHS is extending the end dates of BH assessments to try to accommodate the needs of the 

PASSE and the clients, as well as even out the assessments to allow Optum assessor more flexible 

scheduling.  This decision was encouraged and welcomed by all PASSEs.

Can beneficiaries or their legal guardians decline the Independent Assessment and PASSE assignment? 

Could this affect their Medicaid coverage?   

If you decline the IA and assignment to a PASSE, it would not affect your Medicaid coverage.  

However, it would affect your ability to receive behavioral health or developmental disability 

services contained in Tier 2 and Tier 3, including CES Waiver services.  The only mechanism for 

receiving these services after March 1, 2019, will be through the IA and PASSE assignment process.  

Care Coordination 

If we have questions or concerns about the care coordinators or PASSE Providers, who should we call?  

You may contact the PASSE directly or the DHS Ombudsman office at (501) 320-6006. 

What are the minimum requirements for Care Coordinators?   

The requirements to be a care coordinator are listed in the PASSE Provider Manual § 243.000.  That 
section states that a care coordinator must: 

A. Be a Registered Nurse (R.N.), a physician, or have a bachelor’s degree in a social science or 
health-related field; 

 OR 

Have at least one (1) year of experience working with developmentally or intellectually disabled 
clients or behavioral health clients; 
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B. Successfully complete the following background checks: 

1. Criminal background check; 

2. Child maltreatment registry check; and 

3. Adult maltreatment registry check. 

 AND 

C. Successfully pass an initial drug screen prior to providing care coordination and working directly 
with clients; 

D. Successfully pass an annual drug screen to continue to be allowed to provide care coordination; 
and 

E. Cannot be excluded or debarred under any state or federal law, regulation or rule or not eligible 
or prohibited to enroll as a Medicaid provider. 

We understand that Face-to-Face visits must occur with the care coordinator. Is this correct? 

The PASSE care coordinators are required to make monthly contacts with the PASSE members.  

Beginning in Phase II, the PASSE care coordinator will continue to make monthly contacts and they 

also will be required to make an in-person contact with the member at least once per quarter. 

Transportation 

Please explain the transportation options for Medicaid clients in 2019, specifically as it relates to Early 

Intervention Day Treatment and Adult Developmental Day Treatment services.   

For 2019, people who receive services at an Early Intervention Day Treatment (EIDT) or Adult 

Developmental Day Treatment (ADDT) center will have access to transportation to and from these 

centers each day through one of the following options:   

a. An EIDT or ADDT provider will operate their own vehicles or work with local transportation 

providers to transport their clients; or 

b. Clients will have access to transportation to and from the centers through one-year contracts 

DHS has established with NET brokers specifically for these rides.  


