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 RE:  Legislative Prayer 
 
Dear Mayor Stokes: 

 
This is in reply to your inquiry concerning the legality of an opening prayer at 

the start of city council meetings.  This is often referred to by the courts as “legislative 
prayer.”   

 
The First Amendment to the United States Constitution, as well as Article 2 

secs. 24 and 25 of the Arkansas constitution provides for freedom of religion.  This 
consists of two clauses: (1) the “free exercise” clause, which allows citizens to freely 
practice (or refrain from practicing) religion, and (2) the “establishment” clause, which 
prohibits government from establishing an official religion.  The courts analyze 
legislative prayer as an establishment clause issue rather than under the free exercise 
clause, as there is no particular right to a governmental forum for a citizen to express 
his or her religious views.  See, e.g., Snyder v. Murray City Corp., 159 F.3d 1227 (10th 
Cir. 1998) (citizen did not have a right to recite his preferred prayer at city council 
meeting).  

 
In Marsh v. Chambers, 463 U.S. 783 (1983), the United States Supreme Court 

upheld “legislative prayers” in the Judaeo-Christian tradition that referred to God, but 
did not refer specifically to elements of the speaker’s religion.  In 1979, the United 
States Court of Appeals for the Eighth Circuit (the federal circuit which includes 
Arkansas) also upheld legislative prayer at the county level, Bogen v. Doty, 598 F.2d 
1110 (8th Cir. 1979).   

 
After Marsh, however, some courts have struck down prayers that go beyond 

mentioning God but refer to specific religion.   These cases have involved specific 
references to Christianity, but the same principle would apply to any other religion.  I 
have reprinted some of the prayers that the court found permissible in Marsh below.  
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The state of the law is therefore still developing on this issue.  While some 
prayer is obviously allowed, the content of the prayer may determine whether liability 
may be imposed on the city for a constitutional violation.  The risk of a court finding a 
constitutional violation can be assessed in the following manner:  

 
Little or no risk:  A prayer in the “Judeo-Christian tradition” that refers to God 

or the divine, for example, but not to any elements of a specific religion.  As one court 
has described it, “[t]he genre approved in Marsh is a kind of ecumenical activity that 
seeks to bind peoples of varying faiths together in a common purpose. That genre, 
although often taking the form of invocations that reflect a Judeo-Christian ethic, 
typically involves nonsectarian requests for wisdom and solemnity, as well as calls for 
divine blessing on the work of the legislative body.” Snyder v. Murray City Corp., 159 
F.3d 1227, 1234 (10th Cir. 1998). 

 
Higher risk:  A sectarian prayer that refers to the elements of a specific religion 

but which does not “proselytize or disparage other religions.”  One lower federal court 
opinion would support this approach.  Pelphrey v. Cobb County, Ga., 410 F.Supp.2d 
1324, 1339 (N.D.Ga.,2006) (relying on the reluctance of the court in Marsh to “parse 
the content of a particular prayer” and upholding prayers referring to “Jesus,” “Jesus 
Christ,” or “Christ”).”  Other courts have disallowed such prayers, however, on the 
ground that they advance one specific religion over others.  See Wynne v. Town of 
Great Falls, South Carolina, 376 F.3d 292, 299 (4th Cir. 2004); Bacus v. Palo Verde 
Unified School Dist. Bd. of Educ., 52 Fed.Appx. 355, 357 (9th Cir. 2002). 

 
Highest risk: A sectarian prayer that is proselytizing in nature or disparages 

other religions. Marsh, 463 U.S. 783; Snyder, 159 F.3d 1227.  What constitutes 
“proselytizing” is not entirely clear, though certainly attempting to convert the listeners 
to the speaker’s religion would cross the constitutional line.  While such messages are 
entirely appropriate and protected in a church or other non-governmental setting, the 
use of a “governmental pulpit” for such purposes would impermissibly draw the city 
into an establishment clause violation. 

 
In addition, the city government should avoid actions that give the appearance 

of placing an “official seal of approval on one religious view.” Marsh, supra at 792.  
Nor should there be any pressure or negative reaction or comments by city officials 
toward someone who does not wish to participate in a prayer.  See Wynne, 376 F.3d 
292. 

 
Some examples of the prayers upheld by the United States Supreme Court in 

the Marsh case are: 
 

“For ties that continue to bind us together, even when the going 
is rough, for common purposes we continue to recognize as 
larger than we are, even when the business at hand taxes our 
patience and our constituents; for the privilege of sharing in the 
inspirations-as well as the frustrations-of events which make 
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headlines ... we now ask Your help, O Lord our God.” Id. at 93-
94. Similarly, in 1979 during the Easter season, the chaplain 
offered the following prayer: “Today as we are about to 
celebrate the great Holy Days of Christians and Jews, Holy 
Week and Passover, let us be reminded again through the faith 
and beliefs of our religions of the principles and directives which 
should guide us.... May these Holy Days, then, enable us to act 
as true followers of the beliefs which we have and may it find 
expression in every act and law that is passed.” Id. at 108. 

Finally, a prayer offered in 1975 implored, “O Lord, our God, if 
ever we needed Thy wisdom and Thy guidance, it is now-as our 
Legislature begins a new session, standing upon the threshold of 
a new year, fraught with so many dangerous opportunities.” Id. 
at 92. 

Snyder, 159 F.3d at1234 (quoting Marsh v. Chambers, Joint Appendix 92-108). 
The court’s opinion in Marsh relates that the pastor had in the past used explicitly 
Christian references in his prayers, but had long since ceased this practice after a 
Jewish legislator objected.  The court did not expressly base its ruling on this fact, 
which has led to the differences of opinions noted above. 

 
Note also that the Federal courts have begun to reject establishment clause 

challenges on the ground that the taxpayers bringing suit lacked standing under Article 
III of the United States Constitution. See Hinrichs v. Speaker of House of 
Representatives of Indiana General Assembly, 506 F.3d 584 (7th Cir. 2007).  However, 
this would not bar suits in state court under the Arkansas Constitution.  Moreover, the 
Eighth Circuit, in which Arkansas is located, has not ruled on this question in the 
legislative prayer context. 

 
I realize that this is a sensitive and often controversial issue.  I have tried to 

present as accurate and objective a view of the current state of the law as possible.  As 
noted, the law is not completely settled as to the content of permissible legislative 
prayer and we may therefore see more developments on this topic in future cases. In 
addition, please note that the preceding information is based on federal law and that we 
do not have guidance at this point from the Arkansas Supreme Court on how that court 
might proceed under the state constitution.  However, I hope this information will 
prove useful in guiding your city’s approach to this question.   
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I hope this helps and please let me know if I can be of further assistance. 
 
      Sincerely, 

 
      David Schoen 
      Legal Counsel 
      Arkansas Municipal League 
 
DCS/jta 
 


