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U.S. Department of Justice

United Stotes Aaorney
Easlern District of Arka:nsas

FOR TMMEDIATE REIJEASE
March 4,  20L0

COI\EACT: ,Jane W. Duke
United StaLes Atr.orney
501 -340 -2500

FORIUER CHIEn flNANCTAL Of,FrcER Or'
AF'FILU\TED FOODS SOUIIIWEST. tNC.

rh-plcrEp FoR cqr\igplRacy AND_BAFIK [FA{,ip

IIIIL.EEoQK - Janc W. Duke United Statcs Attorucy for the Esstem District of
Arkmsas, and Thomas J. Brownc, Speoial Agent in Charge of the Littls Roek Field Offrce of thc
Federal Bureeu of [nvcstigatiorl uuounced today the indictment of the for,rncr Chief Financial
Offtcer of Afliliated Foods Southwest, Iuc. (AFS), Alexaoder "Lex" Martinez, age 46, of Benton"
Ark*nsas, The three count Indiotment, whioh was r€tumcd today by the Gfand Jury, charges
Martincz with one gount of conspiring to commit bank fraud in violation of Title 18, United
States Code, Scction i349, one count of aiding and abetting bank fraud by participating in a
check kitiug scheme. in violation of Titlo 18, United Stares Codc, Sections 1344 and 2, and oue
count of aiding and abenti:rg a ftlse statement to a financial institution in vioiation of Title 1 I ,
United States Code, Sections l0i4 aud 2. This Indictmcnt foilows the waiver of indicfinent and
plea of guiltyto an lnformation by John Mills the former President of AFS. On February 18,
2010, Mills pled guilty to aiding and abetting bank fraud by participating in a chreck kiting
schcme, in violafion of Title 18, United Statcs Codc, Sections 1344 and2.

In Fcbnrary 2004, Maninez was hircd to rtans.gc the accounting deparru:ent atAFS, a
privately-hcld wholesale food disbibution company. He was later promorcd to Chief Financial
Officer, a positioo he held until AFS ceased operations in .luly 2009. Prior to eeasirrg operalions,
AFS was headquartered in Littlc Rock and provided products to hundreds of independently-
owned Brocef,y Stores in Arliansas, Louisiana, Mississippi, Oklahoma, Teanessee, and Texss.
AFS was tlre parent cornpatly over various entities, including Consolidated Warehousing,
Convetriencc Store Supply Inc. (CSSfl and Superrnarket Investors,Inc (Str!. Drring rhe relcvalt
time period, AFS hed a $?0 million participatory loan v/ith U.S Bsnk as the lead lender.

The Indictrnent alt, ges that Martincz'conspired with Mills to cominait bank fraud. The
Indictrnent, states that as pert of the conspiracy, Martinez and Mills would cause Compamtive
Sales and Income rcporls which did not accuateiy reflect AFS' trial balance numbcrs tn bc
created and prcsented to AFS' Board of Directors; would s&use quartcrly consolidated'financial
statements to be presented to U.S. Bank which did nnt accurately reflect AFS' trisl baiance
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numbers; would catxe fslse i-nformatioa to be supplied the Boffd of Directors and ultimatcly to
{-[.Sr. tsetk concerning a 2008 taDs{lcfion purportedly inrolvingthe sale of sqme AFS-owned
gno@er,v stor.es: arrd woUld cause non-suffciert checks to be issued fiom SIi and CSSI to AFS on
a daily basis. This systcrnatic dcposir of non-wfioienr checks was a check kitiog scheme which
forrned thc basis of ttrre bank ftaud charge. Tte Indictrneat shows that on an almost daily basis
fro'm Scprruber'29,200E wtil February 27,2009, checke were kired from CSSI and SII and
deposited into,4,FS'account. Thc total amount of shecks kited during thc scheme exceeded
$i tr.5 rniilion. Mfftinez is aJso cha,rged with providing a false consolidated fiaancial statement
to U,S. Bank for determiriation of whether AFS was mecting its loa.rr covenauts,

"When onc holds;he position of Chief Financial Ofticer, he is entrusted with the dury of
makc sound financial declsions for the aompany," stated Duke" "The allegations set forth in this
indictment show that thc de,fendant breachcd *rat resporuibility, His actions had far.reaohing
implications not only for U.S. Bank, but also for AFS.)'

Browne added, "Fraud perpetratcd by corporatc officials will not be toleratecl. The
Federal Bureau of lnvestigation is dcdicated to invcsrigating those who use their positions ro
cngage in fieud against financial institutions and other cntiries and individuals."

The starutory penalty for each offense is not more than thirty (30) years imprisonnent and
a fine of up to $1,000.000.

The investigation was conducted by thc Federal Bureau of Investigation. It is being
prosecnted by Assistant Unitcd States Attomey Karen Whatley.

An indictmcnt contains onty allegations. The defendant is presumcd innocent unless snd
until proven guilry.
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iN THE UNITED STATIES DISTRICT COURT
EASTER}I DISTRICT O.F ARKAhISAS

WESTERI..I DI\TISION

UNITED STATES OF A"'VIERICA 4:1OCR ,I

v. i8 U.S.C. $ 1349
tE u.s.c.  $ 1344

AI.EXAtr'{DER. "I.fiK'MARTINEZ lS U.s,C. $ l0l4
r8 u,s.c.  $ z

INpICTMEIJf

T}IE GITAND IIIRY CHARGES TTIAT:

COUNT ONE

A. At all times rnaterial hereio:

1, ALEXAI.IDER "LEX" MARTINEZ was hir6d on or about February 8., 2005, to

manage theAccsunting Department of Affiliated Foods Southwest. Inc. ALEXAI.IDER "LEX"

TyIARTINEZ rrns promoted to the position of Chiof Financial Officer on or bcfore Jrme 11, 2005.

and held that position rurtit Affitiated Foods SouLbwest, lnc. ceased operations on Jdy 17,2049.

2, John Miils was the President, Cbief Executive Officer, aud Chairrnan of the Board

for Affiliated Foods Southu'est. Inc. from 2004 until March 2009. Frion to his appoinhent as

President, John Mills held a number of other positions at AffiliaEd Foods Southwest,Inc., to

include, Executive Vice Prcsident, ChiefAdministrahve Officer, and Chief Financial Officer.

3, Affiliated Foods Southwest, Inc. (r\FS) was a privately hcld wholesale food

distribution company which was headquartepd in Littie Rock, Arkansas. AFS provided pmducts

to huudreds of indeperrdentl:, owred grocery stores in Arkansas, Louisiana, Mississippi.

Oklahoma, Temessee, and Texas. These g(ocery stores wefe lrlnown as co-op members' AFS
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also owned approximately forty-five (a5) reaail gpocery stores in Arkansas and lexas inoluding

Harvest Foods, Sav-b4arq and Piggly-Wipgly stores. AFS ceased operations on JuIy l'l ,2A09.

V/ldfle iu oper:ation, AFS's fiscal year ran from spproximately July I thrbugh June 30. Fqr

occountirg ptuposes" itrfte ycar was divided into thirteen ( l3) periods, each penod being bu

weeks in length. AFS hsd a Board of Directors which consisted of approximatcly fouteen (1a)

persons. Thirtecn of thc Board msmbers were co-op mcmbers while the other individual was a

non{o-op rnefirber.

4. The Board of Directors generally met on a monthly basis- At a majority of the

Board of Directors' meetings, AIEXA\IDER "LEX" MARTINEZ and John Mills would present

to the Board a one-page financial shtement entitled, "Comparative Salcs aad lacome" repeft

which purported to sholu the total ssles a$d nct income (financial condition) of AFS and its

related entities. The rcport reflected the operatiors of the parent compsny AFS, which provided

grocerics aad services to it's co^op members, and all of AFS'related entities, wtrich included

Shur-Valq and Shur-VaJu's various deparhnent operations and subsidiaries. Shur'Valu's

departnenb inciudcd Shr.tr Valu Stamps, Associated lnvestment Trus(AIT) & t*asing.

Conservation Fiber Compress (CFC), Pre Pak, Reclamation, and Fctro Pete. Shur-Valu's

subsidiaries included Mechanical Refrigeration & A/C fiVIRAC). Small Business Inve$ffient

Capital, Inc, (SBIC), Supermarket Developers, Southwest Grocers Scrvices. krc. (SWIGS),

Consolidsted Warehousing, Conveniencc Stors Supply Inc. (CSSD and Supennarket Investors,

ino (SU),

5. Shur-Valu Stamps, Inc. (Shur-Valu) was a subsidiary of AFS which managed all

of AFS' operations other than the wholesalc operations of providing grooeries and technical

essistance to AFS'crop mernbers.
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6. Superrnarkct Invcstor's Inc. (SQ was a subsidiary of Shur-Vah,r. $Il would

purchase inventory from AFS and seli those produots to the retail -stores owrred by AFS that

urmepueviorusl,y reftrenced in paragraph 3 of this indictmenr, I

7. Cor'lvenience Store Supply Inc. (CSS$ was a subsidiary of Shur-Valu. CSSI

would purchase inventory from A-FS and scll those products to corlvenjance retail storcs that

were not co-op members.

8. AFS had a $70 million loan with U.S. Bank, the lend lendcn, and thrce othcr

panicipating banks: Fifth Third, Pirst Bank Business Capital, and National Cooperative Bank.

The S70 million loan com,mitment consisted of a $50 million revolving line of, eredit end a

$20 million note reccivable line. U.S. Bank, Fiftb Third, First Bank Business Capital, and

Nationd Cocpcrative Bank werc finanoial institutions whose deposits are insured by the Federal

Deposit Insu,rarrcc Corporation. The maximum emount AFS could trcrrow against the line of

credit was based upon apercefltage of their accounts receivables, inventory, afld noteg

receivables. These nunbers were presented to U.S, Baak on a wcekly basis. As part of the loan

qevenart$. AFS was to provide U.S. Bank with quarterly consolidated financia,lstaleulents and I

financial ratio teferred to as the "fixed charge coverage ratio." The refererrced ratio evaluates a

company's cash flow and debts !o daerminc if it is gencrating sufhoient cash flow to covcr the

companl/s debt obligations. If the ratio fell below a certain amount, U.S. Bank could declarc tbe

loan in default ailowiag the bank to take certain actions to proteot ils collateral position,

9. A chcck kiting scheme is the systemalic depositing of non-sufficient checks

between various bank accounts to artificiallv inflate thc bank baiances,

PAGE A3 /16
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B. tsegirining in or about February 2005 and continuing through in or about

il{aa'ch 2009'iu thc Easwrn District of Arkansas and elsewhere, thc defertda[,t,

ALEXANDER "LEX" h{ARTINEZ

conspired with John Mlls and wrth othcrs known and unhrown to the Grand Jury, to oommit

certairr offenses against ti,e United States, thgt i5 to defraud a financial iastitution and to obtairr

rnoneys, frmd* and credits owned by or under the custody and contol of a fir:anoial institution by

rqEans of frlse and fraudulent prctcnses, reprcsentations, and promises in violation of Title 18,

United States Code, Section I344.

aB&cls9.Irrte_egNsPlBaeY

C. It uas part of thc conspiracy that:

l. ALEXAIIDER "LEX" MARTINEZ ?nd John Mills would cause Cornparative

Salcs and lnoome repons which did not accuTatcly reflect AFS' hial balance numbers to be

created. Those Comptarive Sales and lacomc reports would be prescnted to the Board of

Directors for AFS on a mrrnthly basis. Those rcports were used to creale the qusrterly

consoiidated financial statemeDts.

2, ALEXANDER "LEX" MARTINEZ and Johl Mills would cause quarterly

consolidated financial staternents to be prescntcd to U,S. Bank which did not accwalely reflect

AFS' fial balance numbers.

3. ALEXATIDER "LEX" MARTINEZ SNd .IOhN MiIIS WOUId CATTSE fg]SC

information to be supplied to members of rhe Board of Dirccrcrs and ultimately to U,S, Bank

concerting a 20OB kansaction puqporredly involving the sale of five AIS owned groccry stores.
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4' ALEXANDER "LEX" MARTD{EZ and John Mills would cauenon-zufficient

checks to be issued from SII and CSSI to AFS on a claily basis. This wss done in an effort to

cover AFS's daill' sasS flow obligations. The following day, AFS worrldl then draw funds from

tbeir U.S. &nnr line of credit lo cover those noo-sufficient ohecks. Bccause of AFB's continuing

oa.sh flow needn the dollar arnourt of the uon-sufficient checks increascd over a period of months

unlil it was discovercd by U.S. Bauk auditors.

ovE8.r ACTS

D. In fi.utheraace of thc oonspiraoy and to effectuate the objects of it, one or both of

the conspirators cornmjtted onc or more of thc following overt acls in the Easrem District of

Arkansas and elsewhere:

Comperrtive Selcs and Income Rcport

l, Approximately a week prior to the Board of Directors' fieetings, ALEXANDER

'1LEX" MARTTI.IEZ and .[ohn Mills madc handwritten entries on rhe initial draff of thc

Comparative Sales and lncomc rcport which had been prepared by AFS internal Aceoultaflt #1

based on trial balarroc nunbcrs provided by accountants for the AFS cntities listed. Those

handrwitten entries changcd the net incornc nurnbers for nrost of thc listed entities. In nrost

cases) the adiustments resultr:d in a significantly larger consolidated iucome figrne for Rf'S ana

related gntities and shjfted incorne from more proliablc €ntities to entities with lcss profit (i,e.,

CSSI nnd SII).

2. ALD(ANDER "LEX'MARTINEZ and John Mills'changes io tlc Comparadve

Sales and lncorne r€port were r.eturned to AFS Internal Accountant #l who would then mEke the

requested changes withou't.'q'r.restion. The original and updated reports were then either provided
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in a hard copy orthrough an c-mail to ALEXA)rIDER "LEX" MARfiNEZ with some e-mails

copied to John Mills- The fpllowirrg descriptions were used to describe the tqn chroE:

a) o'Beforc" and "After" I
ih) "As R,eceived' and "As Altered"
c) "As.Rsccirred" and "As Revised"

3. At the mlnthlV Board of Directors' rneetings, where John Mills served as tJre

Chairman of the Board, ALEXANDER "LEX'MARTINEZpresented the income figures listed

on the Comparative Sales and lncome roport to the Board members. Board membcrs wcre not

inforrned that the net hcome figures prssentd were larger than ilre triatr balance figures,

4. Durlng the January 15,2009, Board of Directors'meeting, ALEXANDER "LEX"

MARTINEZ and John Mlls presented a Comparative Salcs and lncome rcport which reflected

that frorn luly l, 2008 to December 13" 200E, the consolidated incorne for AFS and its relgrcd

entities was a tret loss of S 178,514, ALEXANDER "LEX" MARTTNEZ and John Miils faited to

disclose to thc Board members that the adual consolidated trial balance net income figure was a

net loss of $9.651.956.

5. Duing the February 19,2009 Board of Directors'sleetiflg, ALEXAIIDER "LEX"

MARTNEZ and John Milis prescnted a Comparative Sales and Income rsport which reflected

that frorn Jull' 1, 2008 to Jarruary 10, 2009, the consolidated income for AFS and its relatcd

entities was anet loss of $359,814, MARTTNEZ and MILLS failed to disclose to the Board

mernbem that the acnral consolidated trial halance net income figu.e was a net loss of

s1 1,778,5 i  L
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Coasolldated Financial Statemcnts

6. The ternns of U.S. Bank's loan agleement with AFS required ̂A,FS to subrnit

quar*crly cor,rsolidatsd financial statements. AFS' quarterly oonsolidated finarcial statemenls

rve6eprwg,ed by AFS Intemal Acoountant #2. AI-EXAI.IDER "LEX" MARTINIEZ infonned

AFS Internal Accouuunt #2 ttntthc consolidated financial suatemenrs should be the inflatecl

financial figures prcsented to the Board of Dirsotors and not che acruai trial balance figures for

AFS and its related enfities.

7, Oo a quanerly basis, ALEXANDER "IJX" MARTINEZ provided the

Comparative Sales and Income Rcpora to AFS Internal Accoultanl #2 so thatthe income figures

listetl in the report could Le used to prcpare the Coasolidated Financial StatemEnts.

E. After the Consolidated Financial Statements were preparcd, ALEXANDER

"LEX" MARTINFZ and John Mills reviewed the statements and caused them to be forwarded to

U.S. BEnk,

9-10. For:the tinnc pcriods listed belo*, AIEXANDER "LEX'MARTNEZ arul John

Mills presented the following informetion to AFS' Board of Directors and/or U.S. Baxk which

did not accurately reflect ttre nial balance figures:

Overt
Act

Time
penod

Nct Income
fi'orn Trial
B,alance

Net lncome
presented to
A.FS Board of
Directors

Net Income
presented to
U.S. Bank

Differcnce Becween
Trial Baiance and
Numbcrs presented
to LJ.S. Bank

9 3 months
ending
9/24/2008

(6,165,686) No Board
Meeting

401,000 6,566.686

l 0 6 months
ending
12t13/2008

(9,651,956) (t 78,514)(1,590,000) 8,071,956
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Check Kite

[ [. Lr or abcvu: the Fali of 2008 when AFS b.gan having cash flow issueg,

ALEJ(/${DER AEf,f' MARTINEZ and John Mills devcloped a oheck trrite scheme to coverthe

dallly cash shoruge tfuough the use of checks from SII and CSSI that were made payable to A.FS.

12- ALEXANDER "LE)c' MARTINEZ would hand-delivar a daily cash needs rcpoft

which had been preparcd by AFS Accountant #3 showing Ore cash shortdhll based on the

anticipated deposit items versus the anticipated clearing items to John Mills and tbe two would

engage rn discwsions.

13, ALEXAIIDER "LEX" MARTINEZ would thcn tell AFS lntcrnal Accounta-nt #3

thc dollar amounts the kited checks ncoded to be from Sli and CSSI to covcr the anticipated cash

shomage.

| 4. At ALEXANDER "LE)C' I\4ARTINEZ's direction, Internal Ascountant dl3

contactcd the accountants at SU and CSSI and had thera prcpare checks made payable to AFS in

the amounts denermined by ALEXA,\DER "LEX" MARTINEZ ffid John MjJls knowingthat SII

and cSSl did not have sufficient firnds in their bank accounts to cover the requested ehecks.

l5-108. On or abour the dates set for,th bslow, the following checks supporting the

check kite werc prepared. processed and depositcd into AFS' bank account prior to 2 P.M.,

thereby allowing AFS to obtain same day credit:

Overt Act Date of Day of Convenienee Supernrarket Daity Kite
Check tbe Store Supply [pvmtorss Total

Week Inc.
15 9f2912008 Moa 500,000.00 1"000,000.00 1,500,000.00
16 9/302008 Tucs 300,000.00 300,000.00
17 10/1/2008 Wcds 1,500,000,00 1,600,000.00
l8 L0/2/2o08 Thun 900,000.00 1,800,000,00 2,700,000"00
19 10/3/2008 Fri 700,000.00 800,000.00 1,500.000.00
20 10/6/2008 Mon I,000,000.00 2,200,000.00 3,200,000.00
Ztr [{E/7/?008 Tues 1,000,000.00 1,000.0,m0.,CI$
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Supermarket
Investors,

lnc.
I'300,000.00

rHuL u:J,/ "t- b

P,12 i11

Overt Act Date of
Ch:eck

Convemfrence
Store Sruppty

1J00,00o.00
800,000.00

I,100,000.00
500,000.00
E00,000.00

2,100,000.00

tr,100,000.00
800,000.00

l,?00,000,00
800,000.00
300,000.00
600,000.00
400,000.00

Ir3oo,000-00
700,000.00
700,000.00
800,000.00
500,000.00

1,400,000.00
l,00o,ooo.oo
1,0001000.00

400,000.00
1100,000.00
1J00,000.00
1,500,000.00
1,800,000.00
2100,000,00
2,700,000.00
1,000,000,00
2,100,000.00
2,000,000.00
1,900,000.00
2,900,000,00
2#00,000.00
2J00,ooo,{)0
2,300,000.00
1,900,000.00
3J00,000.00

Day of
the

'Week

Daily Kite
Total

LZ

f^3

1 5

26
27
28
?9
30
J I

) z
) J

34
35
36
J I

38
39
40
4 l

.+t

44
45
46
47
48
49
50
51
52

54
55
56

58
59
60
61
oz
63

110/8/2008 Wcds
IOl9/2008 Thurs
I0/1012008 Fn
10/15D008 Weds
l0/16/2008 Thurs'102012008 Mon
10212008 Tues
i0D-22008 Weds
10123D008 Tlrurs
LaD4n008Fn
WD720A8 Mat
i0282008 Tues
I012912008 'rVeds
108012008 Thurs
i0/312008 Fri
lll5n008 Weds
II/132008 Thum
111tr7/2008 Mon
i I/182008 Tues
I lii9l2008 'Weds

tlnOnaag Thurs
II2i/2008 Fri
11i2412008 Mon
I1252008 Tues
11262008 Weds
I l/28/2008 Fri
12li2008 Mon
12/212008 Tues
DB|ZAAS Weds
12/4nAO8 Th.xs
r2/5t2008 F."i,
12t812008 Mon
1219/2008 Tues
tZI020OB i r,.ds
LAU?AOS Thurs
IA1,7a0A8Fn
12/1512008 Mou
l2l1612008 Tues
12/1,712008 Weds
Wt8fZ008 Thurs
l2l19n008 Fri
12f22/2o08Mon

1,000,000.00
l,o00,ooo,00
1J00,000.00
1J00,000.00

1,400,000.0{l
1,800,000.00
1,400,000.00

1,500,000.00

nF00,000:00,
tJ{f0r000.00

800,000.00
1,100,000.00
1,500,000.00
1f800,000.00
1,3001000.00
1,300,000.00
2,100,000.00
1,4001000"00
2,900,000.00
21200,000.o0
1,200,000.00
2,300,000,00

300,000.00
600,000.00
400,000.00

2,800,000.00
1,400,000.00
1,900,000.00
2,600,000.00
1s00,000.00
3,900,000,00
3,200,0oo.oo
2J00,000,00

400,000.00
3,500,000.00
3J00,000.00
4r000,000.00
4,700,000.00
5,1{10,000.00
5,I00,000.00
4,400,000-00
5,000,000,00
5po0,0oo.o0
4,100,000.00
6,300,,000.00
5$00,000.00
5,300,000-oo
5,700,000.00
4J00r000.00
6,900,000-00

1,500,000,00
700,000.00

1,200,000.00
I,E00,O00.oo

800,000.00
2J00,000.00
2'"200,000,00
1J00,000.00

2,400,000.00
2,000,000.00
2,500,000,00
2,900,000.00
2,900,000.00
3,400,000.00
3,400,000.00
2,900,000,00
3,200,000.00
2,?00,000.00
3,4001000.OCI
3,400r000,00
3,000,000.00
3,400,000.00
2,400,000-00
3,600,000.00
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Overt.Ast IlsG of
Clneclt

Convenience
Store Supply

2,300,000.00
700,000.00

1,100,000.00
2,600,000.00
l,too,ooo.oo
lr9o0,000.oo
1,500i000.00
3,5001000,00
3,000.000.00
2,6001000,00
3,l00,0oo.oo
2,800,000,00
3100,000,00
3"3001000,00
3,000,000.00
31600,000.00
3,300,000.00
2,300,000.00
3,000,000.00
3,400,000.00
3,600,000.00
4J00,000.00
3,6oor000.oo
2,900,000.00
3,600,000.00
20900,000.00
4,700p00,00
4,400,000.00
4,100,000.00
4,900,000,00
3,E00.000.00
4,700,000,00
41000,000.00
4,000,000.00
4i200,000,00
4,000,000.00
3J00,000.00
3,400,000.00
4,000,000.00
3,600,000.00
4,600,000.00
4,000,000.00

Supernoarkct
Inveffioff!

Ins.
3,400,000.00
3,400,000.00
3,400,000.00
3,000,000.00
3,100,000"00
3J00,000.00
3"200)000.00
5,100,000.00
3,800,000.00
3,400,000.00
3,800,000.00
3,400,000.00
3,800,000.00
3,900,000,00
3,600,000.00
3"900,000.00
3,40O,000.00
3,400,000.00
3,600.000.00
3,700,000.00
4,0oo1000"oo
4,600,000.00
4,200,000.00
4,loo,0oo.0o
4,700,000.00
4300,000.00
5,500,000.00
5,000,000.00
5,000,000.00
5,400,000.00
4500,000.00
5,000,000,00
4,600,000"00
4,500,000.00
5,000,000.00
5r0001000.00
3,700,000,00
3,800,000,00
4,600,000,00
4,200,000.00
5500,000.00
5,000,000.00

Daitry Kite
Totol

5,700,0CI0.00
4,100,000.00
4,500,000,00
5,600,000.00
5,000,000.00
5J00.000.00
4,8{tr0,000.00
8,600,000.00
6,900,000,00
6,000,000.00
6,900,000,00
6100,000.00
7,000$00-00
7J00,000.00
6,6005000.00
7,500,000.00
6,70$,000.00
5,700,,000-00
6,600,000.00
7,100,000.00
7"600i000.00
8,900,000,00
7,E00,000,00
7,000,000.00
8Joo,oo0.0o
7,100,000-00

10f200,000.00
9,400,000.00
9'100i000.00

10J00,000.00
EJ00,000.00
91700,000,00
9,600,000.00
8500,,000.00
9'200,000.00
9,0oo,ooo.00
6,900p00.00
7J00,000,00
9,600,000.00
7,g0o,ooo.oo

10,100,000.00
9,000rooo.o0

Day of
the

,!Yeen<
64
65
ffi
67
68
69
1n
iL
t t
t j

74

76
77
78
79
80
8 l
82
83'84

85
86
87
88
89
90
91
92
a?

94
95
96
97
98
99
100
101
l0?
103
104
105

1?232008 Tues
QJ2N2A08 Weds
12126?008Fri
l2D92.008Mon
121302008 Tucs
121312008 Wcds
r2n009 Fri
il5n009 Mon
1162,009 Tues
1nn009 Wcds
11812009 Thurs
ll9n009 F'ri
L/12/2a09 Mon
l/13/2009 Tues
l/1412009 Weds
Vl5l2A09 Thun
J/16/2009 Fri
1120/2009 Tues
12112009 weds
ll2U20O9 Thurs'!,tnna}g Fi
ll26f20A9 Mon
I/27D009 Tur:s
1/28/2009 Weds
1,n9/2o09 Thurs
Lnon009 Fn
2n12009 Mon
21312009 Tues
A4n009 Weds
2/5Do09 Thws
U6/2049 Fri
21912009 Mon
2/10/2009 Tucs
211112009 Weds
2ll2/20o9 Thurs
2ll3D0A9 Yri
2117D009 Tves
718/2009 Wcis
2/Wl2aa9 Thuis
2t20/2009 Fi
2123/2009 Ndo't
2/24/2009 Tues

I O
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estate sompany fer the rnonths of July, Augr:st, Septerrrber and October 2008. ALEXAND,ER

'*f, 69" MARTIVEZ rgqqe$ed an exchange of checks between thc cour,panies fol the sarne dollar

anaouilfi sorbnn AFS could be allowed to recognize the gain. Sincc the J"tm amount of the

checks to bc g)(ch8flged werc the saure, the reai cstate oompany agreed to cxchange the checks.

I13. On or about October 9, 2008, ALEXANDER "LEX" MARTINEZ caused to be

issued a,n AFS cheok made payable to thc real estate company in thc amouat of S1,245,000. On

tlte same day" the roal estate company wrote AFS a check for the sarne amount which was for the

reported I0% dom payment. Although ALEXANDER "LEX" MARTINEZ informed AFS's

outside accounting ftnn and .A,FS's Board of Directors that the real estate company had p'rovided

the 10% down payrnEnt. lre failed to disclosc to thcm that the down palnnent was 100% funded

by a troan frorn aFS.

I 14. Ou or about Ootober 9, 2008, ALEXAI.{DER "LE)C' IWI\.RTINEZ caused to be

issusd four AFS checks made payable to the real estate company in the amounts of $72,625 each,

On thc check stubs of the fow checks it reflected that the pe'rnents were for the rent paymeots

tbr the montls of July, Augtut, September, and Ostober 2008. On the same day, the rea.l estate

company issusd four conseoutive checlcs to AFS in the amounts of $72,625 each. Thesc checks

were for the fotu months of lqafl paymentg towards the assumed loans.

I15. Frorn ia or about September 2008 through in or about February 2009,

AIEXANDER "LE)f'MARTINIEZ and John Mills led AFS'Board of Directors to believe that

the real estate firm was h:urrd by rhe agreernent and could not back out of rthe deal,

ALEXAIIDER "LEX" MARTINEZ and John Mills failed to disclose to tbe Board that the real

estate company was not bound and the agreernent was subject to thc real cstate company

obtaining financing that oontained terms that were eccvptable to the rea-t estate company.

' t a
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I l6- Duritrg a Decetnber 2,20A8 meeting involving four A.FS tsoard trn€rnbers,

,4[.'EJ(AF{DER*tr-Exn'MARTINEZ, John Mills, and two of the outsidts acooununts, ofleof the

'tsomd rndrnbers asked if thc rcal cstate company hed srr out: moaning cor.ild they get out of the

agreement. ALEXANDER "LFX" MARTINEZ responded that the real estate company was

obligated. ,Aaothff Board member asked that sjnce the gain on the saie was srrch alwgeportion

of thcir income for 2008, did they anticipate any changes before the audit rcport was finalized.

AIEXAI.IDER "LEX" I\4.\RTINEZ and John Mills respondcd, "No," even though they knew

1) the 10% down payment was funded by AFS and was rrot the real estate company's owTr monsy

and 2) AFS's barl$ v/e€ udlikcly to approve the real estate company's aszunaption of the loan

notes, The purchase agreement between tbe two companies w&s never finalized-

ell inviolstion of Title 18. United Statcs Code. Section I349.

co(NT-rwo

A, Thc Grand.fwy hereby re-alleges Paragraphs Al-A9 and D11-D108 of Count One

and incoqporates them hecein by referencc.

B. On a daily btsis, atl AFS deposit items were withdralvn by U.S. Bsnk in a process

comtnonly rcferted to as "u'*'eeping" the accowrt and were used to reduce the ourtanding balance

on AFS' linc of credit. By including the kited chccks to artificially rcduce their outstanding liue

of credit balance. AFS was then allowed to withdraw more money from their trine of crEditftrran

they would have been allowed to had thc kited cnecn not becn deposired. The additional funds

allowed AFS to cover the anticipatcd clearing items (ie, third party chccks) which AFS would not

havc been able to cover had thcy not deposited the kited checks. This resulted in a one day floar

of additional cash, The following day, AFS drcw finds frorn the line oedit and dcposited those

t3
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funds in CSS{ and SIls account to co\€l the kitcd checks issued the prwlous dtry. In addition,

neru.'kifed checks rvere iszued by CSSI and SIl bs6cd on that day's cash needs.

C- Frona on or about September 29,2008 until on or about F,ebruary 27,2009 in the

B*stertl District of Arkansas and eisewhere,

ALEXAI.{DER ..LEK' MARTINEZ

aided and abcrted by John Mills and oihers known and unknown to the Orand Jury, did

knowingly execute and attempt to exeeutc a schcme aad s.ftihce to defraud U.S. Bank. a financial

institution, by engaging in a check kiting schernc.

AII in violation of Title i8, United Statcs Code, Sections t344 arrdl_

qQINT THREE

'q- The Cnrarrd Jury hereby ss-alle.ges Paragaphs A1-A9 and D6{t0 of Courrt One

'and inco.rporates them hcrein by rcferencc.

B. On or about February 19, 2009, in the Eastern Disrict of Arkansas and elsewhere,

ALEXANDE R "LEX' MARTINEZ

aided and abetted by John Mills and others known and unknovm to the Grand Jr:ry, *nowingly

made a false statemcnt and rcport for tle purpose of inJluencing in any way the aorion of U.S.

Bank, a financial institution whose deposits are insurod by the Federai Deposit Insurance

Corporation, uPon any commiunent and loan, and any change and extensioa of the gamc; !o wi1;

a false consolidatcd finanrc'ial statcment for the time period Junc 29, 2008 rhrough

December 13, 2008 wes presented to U.S. Bsnk for determinfiion of whethcr AFS was meotins

irs loan covenants.

All in violation of Tiue 18, Unired States Code, Sections l0l4 and 2.

(END OF TEXT. SIGNATTTRE PAGE ATTACHED.)
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