
cv.3,2010.610

rN THE CIRCTJIT COURT OF PULASKI COUN'I'Y, ARKANSAS
THIRD DIVISION

JAMES DOCKERY

VS.

PLAINTiTF

cAsE No. cv-2009-155i

BRETT MORGAN, CRAIG CAMPBELL,
GEORGE DTINKIIN, JR., RONALD PIERCE,
RICK WATKINS, RON DITNCAN, EMON
MAHONY, AND DR. FREDERICK W. SPIEGEL,
INDIVIDUALLY AND AS COMMIS S]ONERS,
ARKANSAS GAME & FISH COMMISSION;
SCOTT HENDERSON, INDIVIDUALLY AND AS
DIRECTOR, THE ARKANSAS OAME & FISH
COMMISSTON;AND THE ARI(ANSAS GAME &
FISI..I COMMISSION DEFENDANTS

ORDER GRANTING DEFENDANTS'
MOTION TO DISMISS PLAINTIFF'S AMENDED COMPLAINT

On the 7th day of December, 2009, came on to be heard Defendants' Motion to

Dismiss Plaintit'Fs Amended Complaint. Upon consideration of the pleadings filed herein,

argumettts of counsel, and the cntire record of this matter, the Court finds that Defendants'

motion should be and hereby is GRANTED. The Plaintiffls Amended Complaint is

dismissed as to Blel;t Morgan, Craig Campbell, George Dunklin, Jr., Ronald Pierce, fuck

Watkins, Ron f)uncan, Emon Mahony, Dr. Frederick W. Spiegel, individually and as

Cornmissioners of the Arkansas Game and Fish Commission (the "AGFC") (collectively

"Commissioners"), and Scctt Henderson, individually and as Dircctor of the AGFC

("Dircctor").I

' Upon Plaintiff s Mor{on for Voluntary Non-Suit, thc AGFC was dismissed frorn this
action by this Court's Ordcr Granting Motion for Voluntary Non-Suit that was filed on February
3 .2010 .
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Specifically, the Court finds as follows:

1. Plaintiff ir: this matter has brought suit regarding lcases into which the n GFC

has entered with private third parties for the riglrt to explore for and exffact natural gas 0n

Iands owned or managed by the AGFC. 
'fhc private enlities *u." ,io, narned as defendants,

and Plaintiff does not ask that the Court rescind the leases.

2. The Amendcd Complaint raises three counts. Count I is entitled Mandate of

Amendment 35. In it. Plaintiff contends that the AGFC e4ceeded its ruandate in Amendment

35 to the Arkansas Constitution by leasing the land for drilling purposes. Plaintiff seeks "an

inlunction .. . to restrain the AGFC from diverting and using any rnore revenue from the gas

Jease*s and require all such revenue be depositcd into the Generai Fund" and "zul order ...

directing the reftrnd of all gas revenues impermissibly diverted lhom the Generai Fund and

directing that all [ease] money ... be returned to the General Fund." Amended Complaint at

flfl 48 and 50.

3. Count II is ertitled Illegal Exaction. Plaintiif challenges the AGFC's "action

in using taxpayer funds to enter into the gas leases" and its "action in spending monics andy'or

revenue gencrated liom the gas leases[-]" Amendcd Complaint at 1 32. Plaintitf prays for

"an Order directing that all of the moncy freceived frorn the leases] be returncd to th.e

General Fund .[or appropriation in accordance with constitutional directivcs of the State

Legislature and Executive Branch." Amended Complaint at fl 38.

4. Count III is entitied Lands are Subiect to Taxation and is broueht in the

altemative to CountI and II. Amended Complairrt atl42. Plaintiff contends thar the larrds

in question shouid not be exempt from propefiy taxes undcr Article 16. Scction 5(b) of the

Arkansas Constitution and aslcs for: a dEclaratory judgment to tirat effect.
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5. The Directo.n ancl the Commissioners lrave challenged botlr the factual

sufficiency and legal sufficiency of the Amended Complaint under Rule 12(bX6)

Dismissals based upon factnal insufficiency are generally without prejudice, but dismissals

based upon legal insu:fficiency are generally witlr prejudice. See,f Newbem and Watkins,

Civil Practice and Procedure, $ 14:7

Individual Canacitv Claims (All,Counts)

6. Plaintiff s initial Complaint named the A-rkansas Game and Fish Commission

as the only defendant. On Ootober 1,2009, Plaintiff filed an Amended Complaint adding the

Courmi,ssione.rs and the Director as det'endants "individually and as Commis.siorters" and

"individually and as l)ireotor[.]" After the December 7, 2009 hearing, Plaintiff presented

this Court on December 10, 2009 with a letter and proposed order requesting a voluntar)'

dismissal of the AGFC pursuant to Ark.R.Civ.P^ 4l(a). That Order was filed of rccord on

Februar,y 3,2010leaving the Commissiorrers arrd the Director a$ the only defendants in this

action in both their individual and official capacities.

7. Pursuant to Arkansas Rules of Civil Procedure 12(bX6) and 21, all Counts of

the Plaintiff s Amended Complaint against the AGFC's Dircctor and Commissioncrs in thcir

individual capacities are dismissed for the foilowing reasons.

8. State of.ficials and ernployees are by statute "immune from liability and frorn

suit, except to the extent tltal. tliey may be covered by liability insurance, for damages I'or acts

or omissions, other than malicious acts or omissiorts, occurring within the course and scope

of their crnployment." Art. Code Ann, $ 19-10-305(a). See a/so Ark. Code Ann. $S l6-120-

102 & -103. Plaintiff ncither alleges that the acts of which he complains are covered by
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iiabilitry insurance nor avers that the AGFC's Director and/or Commissioners performed any

action in a malicions, willful. wanton, or grossly iregligent manner.

9' Piaintiff s Amended Complairrt fails to allege that any actions of the AGFC's

Director and Commissioners were conducted in their individual cafacity, outside the scope

of their official capacity. or under the color of state law to dcprivc plaintiff of his

constitutional rights. See Nix v. Norman, STg F.2d 429 (Sth Cir. 1989), Rainett v. Hartness.

339 Ark .  293,5  S.W.2d 410 ( i999) .

l0' Plaintiffs Amended Complaint does not seek damages or any oflrer relief fi-om

thc Commissioners and Director personally, i.e,, in *reir inclividual capacity.

I 1' Thc Commissioners and Director, in their individual capacities, are

unnecessary hr the injunctive arrd declaratory rclicf requested by Plaintiff. Slch relief can

be awarded against ilre agency itsel.f or, as Plaintiff has vo]untariJy dismissed the AGFC.

against the commissioners Emd Director in their,,official" capacities.

12' Officiai capacity suits are "but anoth er way of pleadiug an action against the

entity of which tl:e officer is an agent." Crawford County v Jones,365 .{rk. 5g5. 232

s.w.3d 433 (2006). .

13' For these reasons! all Counts o:[the PlaintifPs Amended Complaint against the

AGFC's Director and Commissioners in their individual capacities are factually, insufficient

and would be dismissed without prejudice on tl'ris basis if it were not for the legal

insufficiencies of Counts I, II, and III discusscd herein. As a result of the legal

insufficiencies of Counts I, II, and III of Plaintiffs Amended Complaint, the AGFC's
Director and commissioner.s in their individual capacities arc disnrissecl with prejudice under
Ark.R.Civ.P. l2(bX6).
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Off cial Capacitv Claims

Count I

14. Pursuant to Arkansas Rules of Civil Procedure 12(bX6) and 8, Courrt I of

PlaintifJ-s Amended Complaint against thc AGFC's Director *dtco**issioners in their

official capacities is dismisscd because Plaintiff fails to plead facts upon which t]rc relief can

be granted and beca.use the relief requested by Plaintiffcannot be granted by this Cour1.

15. The AGFC ir, given very broad discretion in determining hor,v to carry out its

constitutionai mandate, anrl its decision,s are not to be measured by mere doubt-creating

suggestions. W.R. Wrape Siave Co. v. Arkansas Game and Fish Com.m'n. 215 Ark. 229. 219

S.W. 2d 948 (1949); Arkansas Gante and Fish Comnt'n v. Stanley, 260 Ark. 176, 538

s,w.2d s33 (1976).

16. To sustain Count I of his Amended Complaint, Plaintiff must plead that the

AGFC acted in an arbitrary, capricious, unreasonable, anci unlawful manner by pleading facts

that demonstrate that the AGFC's acts were "decisive but unreasoned, or arising frorn an

unr:estrained exercjse of will, caprice or personal preference, ba.sed on randorn or convenient

selection or choice rather than on reason or uatwe" or "without being guicled by steady

iudgment or purpose." See Stanley,,rupra.

17. Piaintiff fails ;o plcad :Facts sufficient to satisfy this requirement or to satisfy

Rule 12 and Rule 8.

I8. This Court "nray treat only the facts alleged in tlre [amendeclJ complaint as

true but not [l p]laintiffs tileories [or] speculation. ..1.1" I{odges v. Lamora.,337 Ar:k. 470,

989 S.W,2d 530 ( I9e9) .
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19. Piaintiff's allegations in Count I are not fhcl:ual in nature. They are only

conclusor:y tlreories regarding the AGFC's alleged arbitrary, capricious, unreasenable, and

unlawful actions. For inst-rurce, Plaintif,l'pleads irr paragr:apJr 17 that he reasonabty believes

"[tJhe results of drilling arc obvious; the area wil] be destroyed as af wildlife habitat; species

will be uprooted and driven out of the environment; and trees will be cut, trampled. and

destroyed." He also reasonably bclieves that "[t]he damage done to the land and

cnvironment will most likely require rcconstruction by. depar:tments withirr the state of

Arkansas at significant expense and may beoome a burden on Arkan.sas taxpayers." Id. at

I t  )7.

20. As alleged in Plaintiff s Amended Complaint, it is mere speculation that the

AGFC abused its discretion and brcached the public trust. Plaintiff s allegations in Count I

of thc Amended Complaint are speculative conclusions not supported by factual allegations

and clo not meet the requirer,sents of fact-based pleadings in Arkansas.

21. For these rcasons, Count I of Plaintiffs Amended Complaint is faotually

delicient and would be disr,tissed without prejudice on this basis if it were not for the iegal

insr-rffi ciencies discusscd below.

22. Even if Plaintiff had pled sufficient facts to maintain a cause of action, the

reljef requested by Plainti:ffs Amended Complaint that all the revenues ltorrr the curre;t oil

and gas leases be diverted to tlre general coffers of tlre State of Arkansas is legally

insufiicient. See Amended Complaint at'l]1T 48 and 50. As cliscussed below. neither the

Legislature nor tJre Courts niay divert the funcls received by the AGFC ltont t):e oil ancl gas

Jeases to any other state agency .[br any other state pupose because any such diversion would

be unconstitutional ar:d violate Arkansas statutes and foderal regulations. As such, this Court
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cannot grant the relief requested even if the .facts alleged by Plaintiff a-re more than mere

theories or specularion.

23- Amendment 35 to the Arkansas Constitutiort controls this rnaner and states

that thc AGFC is granted broad discretion and authority to manaefu, restore, conselve, and

regulate wildli:fle resources on all property that is ownecl by the AGFC. ,See Ark. Const.

Amend. XXXV, $ 1.

24. Section 8 of Amendment 35 specifically ptates that "[t]he fees. monies, or

funds arisitrg from all sources by the operation and transaction of the said Commission and

from the application and administration of the laws and regulations pertaining to birds, game,

fish, and wildlife reseutces of the State and the sale of property used l"or said purposes shall

be expended by thc Commjssion for the control, management, restoration, conservation, ancl

regulation of tire birds, fish, ancl wildlife resources of the State, including the purchases or

other acquisitions of property for said purposes and for tlre administration of the laws

pefl;aining thereto and for no other purposes."

25. Regarding Amendment 35, tire Arkansas Supreme Couft has statecl that,

"fa]lthough appr:opriations must come from the Gener:a.l Asscmbly, funds received from

sQllrces mentioned in the Ancndment are not available-even with legislative approval^-for

any uses other than those expressly or necessarily implied[.1" W.R. Wrape Stave Co.. supra.

Thtts, the Arkansas Suprem'; Court has recognized that uncler the language of Amendmerrt

35, all fees, monics, and funds received by thc AGFC from all sources must be expended

only by the AGFC for the purposes cnumerated in Amendment 35 ancl .[or .,no other

ptrposes."
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26. The monies received by thc AGFC from the oil and gas explot:ation companies

fall squarciy under the amllit of Amendment 35 as they are "fees, monies or funds arising

from all sources by the operation and transaction of the |AGFCJ,..[.:1" Accordingly, ail

monies dcrived from mineral expioration and production on AGFC-twned properly nrust be

"expended by the IAGFC] for the control, management, restoration. conservation and

regulation of the birds, fish and wildlifc resources ofthe State...and for no other purposes^"

27. Neithcr the General Assembly nor thc iudici.al branch has the power to change

this constitutionally mzurdated result. See Stanley) supra.

28. The money that the AGFC has rcceived, and all money it rnay receive as

royaltics therealler, may be expended only by the AGI'C fbr the pur?oses enumerated in

Amendment 35. Jee Ark. op. Att'y. Gen. No. 2006-169,2006 w.I. 3391326 (2006).

29. Thus, the r:elief requested by Plaintiff is contrary to the mandate of

Amendment 35 to the Arkansas Constifution.

30^ Moreover, the Arkansas Legislattre has enacted statutcs which specitically

grant the AGFC authority and responsibility for the issr-rance of leascs for mineral rights.

These statutes also make it clear that the AGFC is to retain any and all funds received from

the leasing of thcse mineral rights. ,9ee Ark. code Arur. $ 2z-5-B0l et seq.

3:1. These provisions are found in Title 22, Chapter 5, Subchapter 8. Title 22 is

entitled "Public Property-" Chapter 5 of that Title concerns "state Lands," and Subchapter 8

references "Mineral, Timber and Other Resources."

32- Ark. Code Ann. $ 22-5-802(c) provides that the AGFC "shall retain corlrrol

over the proccdures for awarding and shall retain the authorjty over thc issuapce of leases for

the mineral rights and of pemits for the rights to produce ancl sever rnincrals from La'cls
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held in its name or managed by it." Thus, the Lcgislatllre recognizes that the AGFC has

control over the awarding of mincral leases on AGFC lands.

33. Next, Ark. Code Ann. $ 22-5-804(e) provides as .fullows:

(e) The Arkansas State Game and Fish Commissi6n shail have the
authority, for all lands held in the name of and n:anagecl by its agency:

(l) To establish a schedule of minimum fees and royalties, as wcli as
thc term$ and conditions lbr: various types of permits and leases for Arkansas
State Game and Fish Commission lands;

(2) To take trids on and to award the leases and perrnits to produce or
sever minerals from those lands and to set up appljcation procedures and fees
for those ieases and oermits;

(3) To set thc lengtlr of time for leases or permits to expire and thc
terms and conditions for their trans.t'bl or rencwal;

(a) To set the minimum fees and royalties for leases and permits and to
ensure that severance taxes on minerals .ft:om such leases or permits are paid to
the proper agencies; and

(5) Shall have such other duties, responsibilities, arrd authority required
for the issuance of rnineral leases and permits under $$ 22-5-801--22-5-813
for other state lands.

In this section, the Lcgislatuxe recognized specifically that the AGFC lras the authority to (1)

establish fees and royalties and tlre terms of conditions for mirreral leascs, (2) take bids on

and award minera,l leases, and (3) set'Llp application procedures for tlrose rnineral leases :[or

lands lreld in thc name of the AGFC.

34. Pursuant to Ark. Code Arrn. $ 22-5^809(4). "lalll ftinds reoeivecl by the

Arkansas State Game and filn Co*roission as fees, compeusation or royalties. including any

application or bid fees, for leases or permits issued for the taking of any minerals fior lands

lield in the name o.f the commission shall be special revenues and shall be deposited into tlre

State Treasury and credil.ed to the Game Protection Fund for the use of the Commission."

Thtts, with specific relerence to tlie leasing of nrineral rights, the l-egi.slature has codifiecl tbe

requirements set forlh in Amendmcnt 35 about how funds received [i-orn AGFC activities

9
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mLrst be spent They must be spent by the AGFC.

35, In Arl<. Code An. $ 22-5-812(c), the Legislature provided that "ftlhc Arkansas

Game and Fish Commission shall promulgate rules and rcgulations necessary to lease

mineral rights and to issue permits to produce and sever minerals ontcommission lands[.]"

36. These statutes enacted by the Arkansas T.egislature contradict Plaintiffs

allegations in the Complaint with specific reference to the lcasing o:[mineral rights on AGFC

property. The Legislature has authorized the AGFC to enter iuto thc leases that Plaintiff now

claims arc "illegal." The Legislature has stated tlrat the funds received by thc AGFC fron

those leases are "special revcnnes" to be "credited to the Gamc Protection Fund for the use of

the Cornrnission." This contradicts Plainti:ft's allegations and requestcd rernedy.

37. The diversion requested by, the Plaintiff also is prohibited by Federal

regulations. Pusuant to ljnited States Fish and Wildlifc Service ("FWS") regulations,

"fr]evenues from licensc fees paid by hunters and fishermen shall not bc diverted to purposos

other than administration of the State fish and wildlife agency." 50 C.F.R. 80.4 (August 25.

2008). The license revenues that may not be diverted "include income from [theJ fsialc,

lease, rental. or other granting of rights of real., .property acquired or produced with license

revenue," 50 C.F.R. 80.a(a)(2). Therefore, license rcvenue is not only funds collected flrom

the hunting and fi.shing licenses sold but also the funds receivcd from leasing real properly

which includes mineral rights and other energy resource$ associatcd with the property.

38. For thesc reasons, Count I of Plainti:ff s Amended Complaint is both factually

and legally insufficient bccause Plaintif"l' faiied to state facts upon which relief may be

granted ancl because Plaintiff s reqlrested relie.f, is prohibited by Amendmcnt 35, A'kansas

l 0
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statutes, and federal regulations. For thcsc

Complaint is dismissed with prejudice.

reason.s. Counl. I of P.laintiffs Amended

Count II

39. Pursuant to /M(ansas Rule of Civil Proccdure I2(bX6), Count II of Plaintiff s

Arnended Complaint against the AGFC's Director and Commissioners in their official

capacities is dismissed because Plaintiff fail to allege facts sufficient to state an illcgal

exaction olaim, because the facts alleged by Plaintiff do not amouflt to "iJlegal" conduct. ancl

bccause the relief requested by Plaintiff cannot be granted even if sufficient facts had been

alleged.

40. There are two types of illegal exactiort cases that may be brought by a

taxpayer: (1) a public-funds case in which the taxpayer contends that such funds ate being

rnisapplied or illega.lly spent and (2) an illegal tax ca.se in which the taxpayer a.sserts that a

tax itself is illegal or: contraxy to a constitutional or statutory provision, See Brewer v.

Cqrter,365 Arl<. 531,211 S,W.3d 707 (2006).

41. Citizens havc standing to bring a public-funds case because taxpaycrs have an

interest in how the money they contributc to the state or local governmcnt is spent. See

Brewer, supra. In the case at bar, Plaintiff is not challenging a tax so Count TI rnust sound as

a "pt-tblic funds" case if an illegal exaction case exists at all.

42. Ln Brewer, supra, the r\rkansas Suprcme Cout stated:

It is axiomatic that belbre a pubiic-funds type of illcgal exaction will be
allowed to proceed, there must be facts slrowing that monies generated from
tax dollars or arising from taxation are at stake. As the plaintiff in this case, it
was incumbent upon Brewer: to demonstrate his stzurding to bring an illegal-

I I
l l
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exaction claim. Under our case law, this requires a showing that the finds
were generated :fronl tax dollars or otherwise arising from taxation,

43. The rnonies received by the AGFC pursuant to the leascs challenged by

Plainti:tf arose not .ltorn taxation but rather l:rom private third-pafiies. As such, the

challenged monies are not generated :fiom tax dollars and do not otherwise arise fi'om

taxation. Plaintiff has failed to plead the necessary facts to maintain an illegal exaction suit.

44. While Pla.intiffs clairns are directed at the gas lease revenues, Plaintiff also

clrallenges "[t]he Commission's action in using to<payer funds to cnter into the gas leases,"

Plaintiff s Amended Complaint tf 32. Flowever, Plaintiff fails to allege facts dernonstrating

how the AGFC used taxpayer funcls to enter into gas leases thereby misappropria.ting those

funds in a way not authorized or contrary to law. Also, Plaintiff :fails to request any relief

rcgarding any tiunds used to enter into the gas leases.

45. If Plaintiff is challenging the fact tlrat salar:ies were paid to persons that

worked on tlte gas leases, Plaintiff fails to allege the necessary :flacts for a public funds'

illegal exaction clairn based on thi.s tlieory. See Biedenh.arn v. Thick.sten,361 fuk. 438,206

s.w.3d 837 (200s).

46. In his Response Brief, Plaintiff argues tJrat "[alny revenues and/or monies

generated liom the gas leases should be returned to the taxpayers if an illegai exaction is

.found." Response Brief at ig. However, there is nothing to "refurn'" to the taxpayers. The

monies camc from private third-parties.

47. For these reasons, Count II of Plaintiffs Arnended Complaint is factually

in.sufficient and would be dismissed without prcjudice if it wcrc not for the leeal

insuffi ciencies discussed below.

12
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48. Plaintiff acfually requests that the money fiom the leases be "moved" frorn the

AGIrC so that it can be spent by the Legislature and/or Executive Branch. Amendcd

Complaint at flfl 38, 39, 48 and 50. No "retum" of any money to taxpayers is requested even

if the monies had come fiom taxpayers in the .f-rrst place. Thus,tthe relief requested by

Plaintiff cannot be granted by this Court ovcn assuming the factual allegations were

sufficient to state an illegal:exaction claim.

49. Further, Plairrtiff does not claim that anything the AGFC plans to do with the

money received from tlre leases is outside the AGFC's constitutional maridate in Amendmcnt

35. Rather, Plaintiff wants the money used by a different branch of the State . Once Plaintiff

concedes that the State shouid keep the money ltom the leases and the drilling activities can

continue, there is no basis in the law to shift that money away from the AGFC to a different

branch of the govemment.

50. Plaintiff wanis the Court to hold that the AGFC acted in an arbitrary,

capricious, unreasonable, anci unlawful maruter and abused its constitutional discretion by

entering into the oil and gas leases. However, Plaintiff does not seek to ha.ve these leases set

asicte in any maruter aud does not name these third-parties as cle:t"endants. Thus, thcre is no

challenge to thc very acts Piaintiff complains that ta"rpayer {irnd*s should not have been used

to accomplish,

51. Lastly, as discussed above regarding the disrnissal of Count I, the conduct of

the AGFC's Director and Commissioners is not illegal. Indeccl, the Arkansas Legislature has

specifically authorized the AGFC to enter into mineral leases on lands tjrat it owns or

manages and to retain the :funds rcceived pursuant to those leases. ,See Ark. Code Ann. $ 22-

5-80I et seg. In light of Amcndment 35 ancl these statutes, the retcntion of the funds from
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the gas leases can hardly be described as "illegal." The people of Arkansas and the Arkzursas

T,egislature have addresserJ this sitLration and enacted a constitutiorral amendment and

statutes flrat allow the AGFC to engage in the exact activitics that the Plaintiff is now

Ichailenging.

52. Count II of Plaintiffs Amended Complaint is disrnissed for failure to state

facts upon which relief can be granted and bccause there is no basis in the law tbr: the reiief

requested by Plaintiff. For these reasons, the Amended Complaint is both factually and

legally insufficient and is dismissed with pre.judicc.

Count II I

53. Pursuant to Arkansas Rules of Civil Procedure l2(bxl) and l2(b)(6), Count

III of Plainti[Fs Amended Cornplaint against the AGFC's Director and Commissioners in

their ol-licial capacities is dismissed.

54. Count III of Plaintiffs Amended Complaint is made in the altcmative to

Counts I and IL See Amended Complaint at p.9,142.

55. If the activities of the AGFC are not prohibited by Amendment 35, Plaintiff

challenges the AGFC's tax exempt status under Article 16, Section 5(b) of the Ar*ansas

Constitution. In other worcls, Plaintiff claims that the AGFC should be reguired to pay

properfy taxes because the lands are not bcing used for public purposes. Id. atJl 45 ,

56' By necessity, Plaintiff's request would rcquire the Cout to determine whether

the local tax assessors in the counties where the leaseci properties are locatecl are pr-operly

assessing their ad valorem taxes.

14
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57. I{owever, the Arkansas Constitution provides that "[t]he County Courts shall

have exclusive original jurisdiction in all matters relating to county taxes-"[.]" ARK'

CONS1., Art. 7, $ 28. See l{ambait v, Wiiliams, 373 Ark. 532,285 S.W.3 d 239 (2008);

pockrus v. Bel.la Vista Property Own.ers' Associ.ation,, Sl6 Ar:k. 4I6,t872 S'V/'2d 416 (1994)'

plaintiff s claim that the AGFC's leased lands shoulcl be subject to property ta-res is within

the exclusive jurisdiction Of the county courts, not t]re qircuit courts.

58. In addition, the determination of whether property is "public property uscd

exclursively for public purposes" must be made lty the local assessor on a case-by-oase basis.

Ark. Code tun^ $ 26-26-t00t . See Ark. Atty Ger:. Op. 2008'1 55 (2008).

59. Plaintif-t cloes not allege that the property in question here lics in Pulaskt

Cournty. Plaintiff alSo does not allegc that arry local tax assessor has failed at his dr-rties.

60. As Count III is a clairn that is in the exclusive jurisdiction of tbe coulty courts

where the property lies ancl is a deter:ntination left to the local tax assessor on a. oase-by-case

basis, tlris Court has no jurisdiction.

61- Even if this Court had jurisdiction, Plaintiff lacks stalding to challenge the

AGFC"s tax exemption in counties outside of Pulaski County.

62. For these reasons, Count III of Plaintiff s Amended Complaint is dismissed

with prejudice.

Conclusion

63. In sum, Plaintiffs Arnended Complaint i.s hereby DISMISSED WITFI

PREJTTDICE for the reasons stated above.
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IT IS SO ORDERET) this 4 day of gl R.c,+{

PREPARED FOR ENTRY BY:

ARKANSAS GAME AND FISH COMMISSTON
Legal Division
2 Natrrral Resources Drive
T..jttle Rock, AP.72205
(5o l )  223-6327
FAX (501) 223-6463

Jamcs F. Goodhartr Ark- Bar No. 92080
Robert K. Jackson, Ark. Bar No. 85079
John P, Marks, Ark, Bar No. 2003132

and

QIJATTLEBAUM, GROOMS,
TULL & BURROW PT-T-C

111 Center Streer, Suite 1900
Little Rock. AP.7220t
(s0r )  379-1700
FAX (sol ) 379-t701

lvliclrael N. Sharuron, Arl<. Bar No. 92186
Karen R. I{albert, Ark- Bar No. 2001019
Joseplr W. Pricc, II, Ark. Bar No. 2007i68

Altorneys.for Defendants 4rkansas Game atd trish Comtnission

.  201  0 .

PULASKI CO
JAY MOODY
CIRCUIT JIIDGE
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